

Attachment 1
Accounting Practices and Procedures (E) Task Force
--/--/--

Draft: 11/24/20

Statutory Accounting Principles (E) Working Group
Virtual Meeting (in lieu of meeting at the 2020 Fall National Meeting)
November 12, 2020

The Statutory Accounting Principles (E) Working Group of the Accounting Practices and Procedures (E) Task Force met Nov. 12, 2020. The following Working Group members participated: Dale Bruggeman, Chair (OH); Carrie Mears and Kevin Clark, Vice Chairs (IA); Richard Ford (AL); Kim Hudson (CA); William Arfanis and Kathy Belfi (CT); Rylynn Brown (DE); Eric Moser, Cindy Anderson and Kevin Fry (IL); James J. Donelon and Caroline Fletcher (LA); Judy Weaver (MI); Doug Bartlett (NH); Bob Kasinow (NY); Melissa Greiner (PA); Jamie Walker (TX); Doug Stolte and David Smith (VA); and Amy Malm (WI). 
 
1. [bookmark: _Hlk36016071]Adopted its Oct. 15, Oct. 13, Aug. 17 and Summer National Meeting Minutes

The Working Group met Oct. 15, Oct. 13, Aug. 17 and July 30. During its Oct. 15 meeting, the Working Group took the following action: 1) exposed revisions to Statement of Statutory Accounting Principles (SSAP) No. 71—Policy Acquisition Costs and Commissions; and 2) received an update on the federal Affordable Care Act (ACA) risk corridors. During its 
Oct. 13 meeting, the Working Group took the following action: 1) received comments on agenda items previously exposed, including the project to substantively revise SSAP No. 43R—Loan-Backed and Structured Securities; 2) rejected several U.S. generally accepted accounting principles (GAAP) accounting updates for statutory accounting; 3) adopted the option to allow for early application of SSAP No. 32R—Preferred Stock, which was previously effective Jan. 1, 2021; and 4) exposed a proposal to clarify what should be reported on Schedule D, Part 1 – Long-Term Bonds. During its Aug. 17 meeting, the Working Group took the following action: 1) adopted non-contested statutory accounting revisions; and 2) exposed agenda item 2020-31: Early Application of SSAP No. 32R for a 32-day public comment period ending Sept. 18.

Ms. Malm made a motion, seconded by Mr. Bartlett, to adopt the Working Group’s Oct. 15 (Attachment One-A), Oct. 13 (Attachment One-B), Aug. 17 (Attachment One-C) and July 30 (see NAIC Proceedings – Summer 2020, Accounting Practices and Procedures (E) Task Force, Attachment One) minutes. The motion passed unanimously.

2. Adopted Non-Contested Positions 

The Working Group held a public hearing to review comments (Attachment One-D) on previously exposed items. 

Mr. Hudson made a motion, seconded by Mr. Kasinow, to adopt the statutory accounting revisions detailed below as non-contested statutory accounting revisions. The motion passed unanimously.

a. [bookmark: _Hlk40449663]Agenda Item 2020-19

Mr. Bruggeman directed the Working Group to agenda item 2020-19: Clarifying Edits – Participating in Mortgages (Attachment One-E). Jim Pinegar (NAIC) stated that this nonsubstantive agenda item provides clarifying edits to the “financial rights and obligations” required for participating loan agreements in scope of SSAP No. 37. The clarifications direct that the financial rights and obligations for a participating loan do not require the participant to have the right to solely initiate legal action, foreclosure or under, normal circumstances, require the ability to communicate directly with the borrower. 

b. Agenda Item 2020-23

Mr. Bruggeman directed the Working Group to agenda item 2020-23: Leasehold Improvements (Attachment One-F). Jake Stultz (NAIC) stated that this nonsubstantive agenda item provides revisions to SSAP No. 19—Furniture, Fixtures, Equipment and Leasehold Improvements and SSAP No. 73—Health Care Delivery Assets and Leasehold Improvements in Health Care Facilities to update the amortization guidance for leasehold improvements. The updated language will allow leasehold improvements to have lives that match the associated lease term, which agrees with U.S. GAAP in Accounting Standards Codification (ASC) Topic 842.




c. Agenda Item 2020-25EP

Mr. Bruggeman directed the Working Group to agenda item 2020-25: Editorial Updates (Attachment One-G). Robin Marcotte (NAIC) stated that this agenda item provides nonsubstantive editorial corrections. She stated that the revisions delete a redundant paragraph in SSAP No. 5R—Liabilities, Contingencies and Impairments of Assets and add a table of contents for questions addressed in Exhibit A in SSAP No. 62R—Property and Casualty Reinsurance.

d. Agenda Item 2020-17

Mr. Bruggeman directed the Working Group to agenda item 2020-17: SSAP No. 97 Update (Attachment One-H). Fatima Sediqzad (NAIC) stated that this nonsubstantive agenda item provides minor updates to improve the descriptive language in SSAP No. 97—Investments in Subsidiary, Controlled and Affiliated Entities. Additionally, this agenda item modifies the method in which financial statement filers will retrieve their completed subsidiary, controlled and affiliated (SCA) entity reviews, with obtaining their reviews directly from VISION. She stated that state insurance regulators will receive one monthly report as opposed to the current process of receiving one email per review. She noted that NAIC staff concur with interested parties’ proposed edits for the two informational addendum files (which are nonauthoritative). These changes will go into effect Jan 1, 2021.

e. Agenda Item 2020-20

Mr. Bruggeman directed the Working Group to agenda item 2020-20: Cash Equivalent Disclosures (Attachment One-I). 
Mr. Pinegar stated that this nonsubstantive agenda item expands the SSAP No. 2R—Cash, Cash Equivalents, Drafts and Short-Term Investments disclosures previously adopted in agenda item 2019-20: Rolling Short-Term Investments. He stated that agenda item 2019-20 adopted principle concepts restricting the classification of certain related party or affiliated investments as a cash equivalent or short-term investment and requires disclosures of short-term investments (or substantially similar investments) that remain on the short-term schedule for more than one consecutive annual reporting period. This agenda item expands the disclosure requirements to include cash equivalent investments. He stated that NAIC staff concurred with interested parties’ proposal to exclude money market mutual funds from the disclosure requirements as these investments were not noted as a concern to regulators. Additionally, the revisions clarify that the disclosure is satisfied through the use of a reporting code in the investment schedules. 

f. Agenda Item 2020-21

Mr. Bruggeman directed the Working Group to agenda item 2020-21: SSAP No. 43R – Designation Categories for RMBS/CMBS Investments (Attachment One-J). Mr. Pinegar stated this nonsubstantive agenda item was drafted in response to a recent adoption by the Valuation of Securities (E) Task Force to the Purposes and Procedures Manual of the NAIC Investment Analysis Office (P&P Manual) for financially modeled residential mortgage-backed securities (RMBS) and commercial mortgage-backed securities (CMBS). He stated that while the current financial modeling process remains unaffected, the NAIC designations, as produced by the financial model, will now be mapped to a final NAIC designation category. Accordingly, this agenda item updates guidance in SSAP No. 43R for financially modeled securities to reflect the updated financial modeling guidance in the P&P Manual. Mr. Pinegar stated that additional edits from both NAIC SVO staff and interested parties have been proposed to further ensure consistency with the P&P Manual and to remove redundancy in various places. He stated that NAIC staff concur with the changes as outlined in the agenda and recommended one additional minor edit as proposed by interested parties to remove redundant language. In response to an inquiry from Mr. Bruggeman, the Working Group did not have concerns with the additional modification. 

3. Reviewed Comments on Exposed Items 

The Working Group held a public hearing to review comments (Attachment One-D) on previously exposed items. 

a. Agenda Item 2020-18

[bookmark: _Hlk45177313]Mr. Bruggeman directed the Working Group to agenda item 2020-18: SSAP No. 97 Update. Ms. Sediqzad stated the Working Group adopted agenda item 2018-26: SCA Loss Tracking – Accounting Guidance, which incorporated guidance in SSAP 
No. 97 that reported equity method losses in an SCA would not create a negative value in the SCA investment, but would stop at zero. However, to the extent there is a financial guarantee or commitment, the guidance requires recognition under SSAP 
No. 5R. She stated that this agenda item was drafted to propose a minor revision to the end of paragraph 9 to remove an outstanding reference that guarantees or commitments can result in a negative equity value for the SCA.

Ms. Sediqzad stated that comments were received from interested parties and New York Life, both expressing concern that the long-standing adjustments required for 8.b.iv (foreign insurers) could result in a negative equity valuation. She stated that proposed edits in this agenda item only remove a superseded statement that guarantees or commitments from the insurance reporting entity to the SCA could result in a negative equity valuation. She stated that the edits do not modify any current guidance regarding the paragraph 9, limited statutory basis adjustments, required for 8.b.ii (noninsurance SCA entities) and 8.b.iv entities. She stated that accordingly, NAIC staff recommend adoption of exposed revisions along with additional edits to Question 7 in Exhibit C, which would clarify that foreign insurance SCAs remain subject to equity adjustments as required in SSAP No. 97. She requested that the Working Group provide direction as to whether a separate agenda item is warranted, reviewing if some of the provisions of paragraph 9, which could result in negative SCA values, should no longer apply to 8.b.iv entities.

Mr. Stolte stated that the comments received from New York Life raised valid points concerning foreign insurance entities. He stated that he would recommend a separate agenda item to look further into the issue whether all the provisions of paragraph 9 should continue to apply to 8.b.iv entities.

Angelica Tamayo-Sanchez (New York Life), representing interested parties, stated that they support a separate agenda item reviewing the accounting treatment for foreign insurance entities. She stated that current SSAP No. 97 guidance requires similar equity adjustments for 8.b.ii and 8.b.iv. However, due to the differences between the types of entities, distinct accounting treatment should be considered. She stated that as foreign insurance entities have a valid business purpose, are subject to capital requirements and regulation by local insurance jurisdictions, and in many cases operate independently of the U.S. domestic owner, they should not be considered an extension of a domestic insurance company. As such, these entities should not be subject to the required adjustments of an 8.b.ii entity and should not be required to report a negative equity position. 

[bookmark: _Hlk47534401]Mr. Stolte made a motion, seconded by Ms. Weaver, to adopt the exposed nonsubstantive revisions to SSAP No. 97, with the additional edits to Exhibit C, Question 7. This motion also directed NAIC staff to prepare a separate agenda item to assess if changes to the valuation calculation are warranted for foreign insurance SCAs (Attachment One-K). The motion passed unanimously.

b. Agenda Item 2020-22

Mr. Bruggeman directed the Working Group to agenda item 2020-22: Accounting for Perpetual Bonds. Mr. Pinegar stated that this agenda item addresses the accounting treatment for perpetual bonds within scope of SSAP No. 26R—Bonds. He stated that due to the numerous payment similarities between perpetual bonds and perpetual preferred stock, this agenda item originally proposed similar accounting treatment for these instruments. However, perpetual bonds do maintain characteristics of bonds and, in most cases, contain a schedule of call dates. He stated that these call dates generally possess step-up call characteristics, providing an economic enticement to call the bond. Additionally, it is rare that a perpetual bond is not called in the first round or two of scheduled call dates, and it is even more rare that a perpetual bond does not possess a future call date. He stated that with these facts, this agenda item has been modified, and exposure is recommended to specify amortized cost treatment for perpetual bonds that have an upcoming, scheduled call date. The agenda item proposes fair value accounting for perpetual bonds that do not possess a future call date. 

Diane Bellas (Allstate), representing interested parties, stated that interested parties will likely propose minor modification edits but agree with the bond treatment proposed in this updated agenda item.

Mr. Hudson made a motion, seconded by Ms. Weaver, to expose agenda item 2020-22. The motion passed unanimously. 

c. Agenda Item 2019-34

[bookmark: _Hlk54764690][bookmark: _Hlk54764754][bookmark: _Hlk54764799][bookmark: _Hlk54764999]Mr. Bruggeman directed the Working Group to agenda item 2019-34: Related Parties, Disclaimer of Affiliation and Variable Interest Entities. Mr. Stultz stated this agenda item is to clarify identification of related parties and affiliates in SSAP No. 25—Affiliates and Other Related Parties and to incorporate new disclosures to ensure state insurance regulators have the full picture of complicated business structures. He stated this agenda item has been modified from the last exposure to clarify that non-controlling ownership over 10% results in a related party classification regardless of any disclaimer of control or affiliation. Additionally, it clarifies the impact of a disclaimer of control or disclaimer of affiliation under statutory accounting, with such disclaimers affecting holding company group allocation and reporting as an SCA under SSAP No. 97, but do not eliminate the classification and disclosures required under SSAP No. 25. He stated that this agenda item incorporates the Group Solvency Issues (E) Working Group recommended new statutory disclosure to provide information on minority ownership interests, as well as significant relationships between minority owners and other U.S. domestic insurers. Mr. Stultz stated that in response to interested party comments, a supplemental reporting schedule will be proposed to the Blanks (E) Working Group to capture related party information. 

Ms. Weaver made a motion, seconded by Mr. Smith, to expose the revised agenda item. The motion passed unanimously. 

d. Agenda Item 2020-24

Mr. Bruggeman directed the Working Group to agenda item 2020-24: Accounting and Reporting of Credit Tenant Loans. Julie Gann (NAIC) stated that this agenda item was drafted to clarify the reporting of credit tenant loans (CTLs) for statutory accounting. She stated that in response to discussions at the Valuation of Securities (E) Task Force, this agenda item was drafted to provide timely guidance for the reporting of CTLs that do not meet the legal and structural analyses required in the 
P&P Manual for reporting on Schedule D-1 as a bond. She stated the previous exposure presented two options for consideration. The first option would continue to report conforming CTLs on Schedule D-1. However, non-conforming CTLs would be reported on Schedule B as a mortgage loan or on schedule BA as an other long-term invested asset. She stated reporting on Schedule B, in scope of SSAP No. 37—Mortgage Loans, is problematic as CTLs may be issued in the form of a security and securities are specifically excluded from SSAP No. 37. However, the alternative of reporting non-conforming CTLs on Schedule BA, or the reporting of all CTLs on Schedule BA, could result in overly punitive risk-based capital (RBC) charges. 

Ms. Gann stated that in consideration of all comments received, there was support for continued reporting of conforming CTLs on Schedule D-1. However, the comment received noted that nonconforming CTLs shall also be reported on Schedule D-1 because they meet the broad bond definition. She recommended that conforming CTLs be in scope of SSAP No. 43R and nonconforming CTLs be reported on Schedule BA utilizing lines designated for investments with underlying assets that have characteristics of fixed income instruments. She proposed using the reporting lines that allow designations to influence RBC for life companies. She recommended a referral response to the Task Force to clarify that nonconforming CTLs that were reported on Schedule D-1 shall not be grandfathered for continued reporting on Schedule D-1. Lastly, she recommended a referral to the Securities Valuation Office (SVO) and Capital Markets Bureau requesting comments on an appropriate residual risk percentage to assess whether it is appropriate to revisit the 5% residual risk threshold as a restriction in determining whether a CTL is conforming, noting that the 5% residual risk threshold was established in 1994. 

Ms. Gann stated that NAIC staff originally reviewed the known nonconforming CTL and drafted a document to detail the impact per company/state. However, she advised that a significant number of those nonconforming CTLs have been modified, such as obtaining a residual risk insurance contract, to mitigate nonconforming elements. She stated that through these steps, the remaining number of known nonconforming CTLs is limited. In addition, the remaining nonconforming CTLs could take similar steps to result in a conforming CTL and would then qualify for Schedule D-1 reporting. She stated that the provisions to only report conforming CTLs on Schedule D-1 is a longstanding principle and since SSAP No. 37 excludes securities, nonconforming CTLs should already be on Schedule BA. She stated that to avoid concerns with an RBC impact due to reporting on BA, NAIC staff have prepared a proposal to allow nonconforming CTLs to be reported with a credit rating provider (CRP) rating on schedule BA for year-end 2020 so that an improved RBC charge could be recognized, with all CTLs required to obtain an SVO-assigned NAIC designation in 2021. 

Michael Reis (Northwestern Mutual), representing interested parties, stated it is important to note that private placement bonds have lower losses when compared to public bonds, and interested parties want to ensure private placement bonds are not made a less viable investment product for insurance entities. He stated that private placement investments, deemed to be conforming CTLs, should remain on Schedule D-1. He stated that the 5% residual asset risk currently required has likely contributed to the favorable historical performance of conforming CTLs. However, this methodology should not be applied to other bond investments as such application would remove a significant amount of bonds from qualifying for bond reporting, particularly those within scope of SSAP No. 26R or SSAP No. 43R. Mr. Reis stated that if the Working Group sends a referral to the SVO seeking input on increasing the 5% threshold, the resulting decision for accounting and reporting location should remain at this Working Group. He stated that if nonconforming CTLs are removed from Schedule D-1, Schedule BA is the most appropriate location for reporting these investments. 

John Garrison, representing an industry group referred to as the “Lease-Backed Securities Working Group,” stated that they strongly agree that conforming CTLs shall remain in scope of SSAP No. 43R and be reported on Schedule D-1. He stated support for reviewing the 5% residual asset risk threshold, noting that this ceiling was set nearly 25 years ago and warrants revisiting. Mr. Garrison stated that the consideration to remove nonconforming CTLs from Schedule D-1 should be postponed, citing that the current SSAP No. 43R project and other exposure documents are proposing a review of many topics, including the definition of a bond and an asset backed security. He said that deciding on the placement of nonconforming CTLs in advance of that project is premature and inadvisable until the broader project questions are addressed. He stated that the review of a particular investment before the fundamental questions are answered could cause uncertainty with both the marketplace and investors. He stated that because a CTL does not meet the structural definitions as set forth by the P&P Manual does not mean the CTL is not a bond, and that it belongs on Schedule BA, as these items have been reported on Schedule D-1 for many years. Mr. Garrison stated that in his experience, the participation in CTLs is, in fact, a security offering, which is typically issued by trusts. These trusts possess the rights to future cash flows from rents from a single credit obligor, which are backed by a mortgage on the underlying property. He stated that despite the proposal to move nonconforming CTLs to Schedule BA so that they might receive favorable RBC charges, other items would need to be immediately addressed, such as carrying values and asset valuation reserve (AVR) and interest maintenance reserve (IMR) implications. He stated the possibility of moving these items to Schedule BA has recently frozen and disrupted current CTL markets and that he would recommend delaying a final decision until related discussions of the SSAP No. 43R project are resolved. Mr. Garrison stated that the Lease-Backed Securities Working Group would be willing to assist with the review of nonconforming CTLs to assist state insurance regulators in understanding the true risk structure and to demonstrate the similarity to conforming CTLs. 

Mr. Bruggeman stated that he appreciates Mr. Garrison’s comments and confirmed that there appears to be agreement with NAIC staff’s recommendation to leave conforming CTLs on Schedule D-1 and to reevaluate the 5% residual risk ceiling. However, Mr. Bruggeman said the question remains about the reporting of nonconforming CTLs. Ms. Belfi inquired on the extent to which the nonconforming CTLs have surpassed the 5% residual risk ceiling. Ms. Gann stated the current known nonconforming CTLs have a residual risk greater than 27%–74%. However, she said there are examples with the residual risk being at 100% and greater. She advised that when the residual risk is greater than 100%, both the interest payments and principal payments are not covered over the term of the CTL. Ms. Gann stated that a significant number of known CTLs that were originally deemed to be nonconforming have subsequently been modified, through the use of a residual risk insurance contract, to result with a conforming CTL product that is permitted to be reported on Schedule D-1. 

Michael Monahan (American Council of Life Insurers—ACLI) inquired if moving CTL assets to Schedule BA would create an uneven playing field as property/casualty (P/C) insurers do not obtain the same favorable RBC treatment that life insurers can receive. Mr. Bruggeman responded that this is not the intent with the proposal and noted that there has always been RBC differences between the two types of insurers due to the different risk profiles. Ms. Gann stated that the guidance for CTLs has been long-standing, and the proposed recommendation only confirms the guidance that only conforming CTLs are eligible for Schedule D-1 reporting. She stated that the reporting lines being proposed for nonconforming CTLs on Schedule BA were selected because they are not subject to the standard 30% RBC charge but will receive RBC charges based on the reported NAIC designation. Mr. Bruggeman stated he is concerned about creating an issue related to the movement of nonconforming CTLs, especially if they are subsequently deemed more appropriate for another reporting schedule. However, for year-end 2020 reporting, he stated support for the interim proposal to leave conforming CTLs on Schedule D-1 and moving nonconforming CTLs to Schedule BA with the potential for favorable RBC treatment. 

Mr. Fry stated that while moving nonconforming CTLs to schedule BA to receive a 30% RBC charge would not be appropriate, perhaps they can remain on Schedule D-1 with additional identification. He stated he would be in support of postponing a decision to move the nonconforming CTLs. However, he said he would want additional transparency to identify them in the financial statements. Mr. Bruggeman stated he is uncertain how additional transparency could be achieved with the current reporting process on Schedule D-1, but that it would be achieved with the proposal of moving these items to Schedule BA. Ms. Gann stated that the guidance in the P&P Manual is very specific as to only allowing conforming CTLs on Schedule D-1, and the proposal was to only affirm the guidance remains applicable for 2020 year-end reporting. She stated that no changes to the current, long-standing guidance were proposed, and it may not be prudent to leave both conforming and nonconforming CTLs on Schedule D-1, especially since nonconforming CTL were not permitted to be captured on that schedule. Mr. Garrison stated that to assist state insurance regulators, the Lease-Backed Securities Working Group stands ready to review every identified nonconforming CTL. He stated there are likely mitigating factors in every issuance and as such, he suggested a postponement of a decision to move nonconforming CTLs to a different schedule until such time that state insurance regulators have reviewed the risk profile of each nonconforming security. Mr. Bruggeman clarified that the comment for improved transparency was intended to improve the ability to identify these investments on the financial statements. 

Mr. Smith inquired if nonconforming CTLs should have been reported on Schedule BA and if delaying a decision would allow for misreporting. Ms. Gann stated that nonconforming CTLs were never eligible for Schedule D-1 reporting and that this was only discovered by SVO filings. She stated that it would not be logical to report both conforming and nonconforming CTLs in the same manner when to be deemed conforming, the securities must meet various criterion including legal and structural assessment requirements, with limitation that conforming CTLs are not filing exempt (meaning, they cannot use a CRP rating as an NAIC designation). She stated that nonconforming CTLs do not receive SVO scrutiny and if not originally structured in the form of a “security,” they would have been captured in scope of SSAP No. 37. However, with the security-structure, if they do not conform to the P&P Manual requirements for D-1, the investments would be required to be reported on Schedule BA. She stated that as Schedule D-1 has additional criteria that must be satisfied, nonconforming CTLs have not met those requirements and should not be eligible for Schedule D-1 reporting. She advised that it would not make sense to require CTLs to be filed for a structural review at the SVO, if nonconforming CTLs would receive the same accounting and reporting treatment, with the ability to report a CRP rating as the NAIC designation. Mr. Smith stated that he recommends that nonconforming CTLs be moved to Schedule BA as they do not meet the requirements for Schedule D-1 reporting. 

David Persky (Teachers Insurance and Annuity Association—TIAA) stated that the Working Group should consider delaying a decision to move nonconforming CTLs, but should require organizations that hold these securities to provide a list of such items to their domestic regulator. Mr. Bruggeman stated that disclosure would likely be required in the financial statements filed with the NAIC. However, due to the timing of year-end, reporting changes would likely not be able to be made for 2020 reporting. 

Mr. Smith made a motion to move nonconforming CTLs to Schedule BA utilizing the reporting lines to allow CRP ratings to be reported for improved RBC. The motion failed for lack of a second. 

Mr. Clark stated if there was not support for moving these securities to Schedule BA for year-end 2020 reporting, the Working Group could require all nonconforming CTLs be immediately filed with the NAIC SVO for review and designation, and if an SVO-assigned designation is obtained, then the security would be allowed to continue to be reported on Schedule D-1. 

Mr. Fry made a motion, seconded by Mr. Clark, to require all nonconforming CTLs to be immediately filed with the SVO to remain on Schedule D-1. However, Schedule BA reporting will be required for those who are unable or will not file. Charles Therriault (NAIC) stated that while the SVO would consider an existing nationally recognized statistical rating organization’s (NRSRO’s) report for nonconforming CTLs, the SVO has not developed a methodology for assigning designations to such items. Mr. Bruggeman stated the motion included all the following elements: 1) confirm that conforming CTLs will remain in scope of SSAP No. 43R and reported on D-1; 2) direct a referral to the SVO to request information on the residual risk percentage permitted to be considered a conforming CTL; and 3) permit nonconforming CTLs filed with the SVO that receive an SVO-assigned NAIC designation to be reported on Schedule D-1. If the nonconforming CTLs are not filed or have not received a NAIC SVO designation before the March 1, 2021, filing date, the securities shall be reported on Schedule BA. The motion passed unanimously. 

Subsequent Working Group Action: 
Due to questions received on the adopted motion, on Nov. 18, the Working Group exposed a tentative interpretation to clarify the exception to the statutory accounting guidance. This tentative interpretation was exposed for a 16-day public comment period ending Dec. 4. 
 
e. [bookmark: _Hlk53575237]Agenda Item 2020-30

Mr. Bruggeman directed the Working Group to agenda item 2020-30: Premium Refunds and Other Adjustments. Ms. Marcotte stated this item was to seek industry feedback on the proposal to provide more explicit guidance on the return of premium and other premium adjustments. This agenda item highlights the need for more explicit guidance regarding policyholder refunds and other premium adjustments for accident and health (A&H) and P/C lines of business. The agenda item will also address premium adjustments as the result of newer policy form types, primarily those involving data telematics. Ms. Marcotte stated that comments were received from interested parties and the American Property Casualty Insurance Association (APCIA). She noted that the interested parties had provided some health-specific recommended language that highlighted the need to incorporate guidance regarding group health premiums, specifically related to the timing of billings versus the recognition of revenue. She recommended the Working Group direct NAIC staff to draft an agenda item for future Working Group review. In an inquiry from Mr. Bruggeman, no Working Group members opposed the recommended action. 




f. Agenda Item 2019-24

Mr. Bruggeman directed the Working Group to agenda item 2019-24: Levelized and Persistency Commissions. Ms. Marcotte stated that a limited number of insurers have been identified as using third-party arrangements to make payments to agents in what SSAP No. 71 identifies as, in substance, a funding agreement with the intent to defer the recognition of commission expenses. She stated the proposed revisions are intended to clarify the original guidance in SSAP No. 71 regarding levelized commissions, which has been in place since 1998, and is based on pre-codification guidance. She noted that this issue was raised by a domiciliary state insurance regulator who identified the issue during an examination and that the Working Group has been discussing this issue since August 2019. She noted that the practice results in significant delays in the timing of commission expense recognition, affecting both consistency and comparability in statutory financial statements. This goes against long-standing statutory accounting guidance and results in those insurers presenting a better (than actual) financial position based on existing in-force insurance policies. She noted that it is believed that a vast majority of companies are following the guidance in SSAP No. 71 as originally intended and that the funding agreements in question are only being used by a small number of reporting entities. 

[bookmark: _Hlk55382661]Ms. Marcotte stated that SSAP No. 71 guidance requires full liability recognition of commission funding agreements where a third party pays the commission expense on behalf of the direct writer. She noted that the revisions exposed on Oct. 15: 
1) improved the description of funding agreements; 2) deleted the previously proposed revisions regarding other types of commission in order to address concerns regarding inadvertent impact to the recognition of traditional persistency commission; 3) deleted the previously proposed revisions referencing application as a correction of an error; and 4) proposed that the nonsubstantive revisions would apply to contracts in effect on Jan. 1, 2021. She stated that the updated revisions intend to clarify the identification and recognition of funding agreements. Additionally, the revisions clarify that initial sales commission cannot be recharacterized as a “persistency” commission because of elements in a third-party agent contract that may delay when an insurer is required to provide payment. 

Ms. Marcotte stated that comments were received from the Mississippi Department of Insurance (DOI), interested parties and Martin Carus Consulting. She stated that the comments from the July 30 and earlier exposures focused on separating traditional persistency commission from funding agreements that include persistency elements. She noted that the October exposure addressed the industry concerns on distinguishing traditional persistency commission from a funding agreement. 
Ms. Marcotte stated that the current comments from interested parties are different from the prior comments and appear to be seeking an explicit allowance to avoid full recognition of funding agreement liabilities if there is a persistency element inserted into a funding agreement.

[bookmark: _Hlk55835390]Ms. Marcotte stated that given the year-end timing and the material impact for what is believed to be a very limited number of companies, it is recommended that the Working Group expose the previously exposed nonsubstantive revisions to SSAP 
No. 71 with minor edits to clarify that the revisions would apply to contracts in effect as of the effective date specified by the Working Group. She stated that the intent to apply to all contracts in effect on Jan. 1, 2021, was noted in the prior exposure discussion. However, NAIC staff recommend being clear that it applies to contracts in effect on either the date of adoption of the revisions or a stated effective date specified by the Working Group in the exposure. She stated that the Working Group should provide direction regarding the proposed effective date. 

Ms. Marcotte stated that the Working Group could direct the development of an issue paper documenting the discussion of conclusions and revisions to SSAP No. 71. She stated that the revisions have already had the due process required for either a substantive or a nonsubstantive change since it has been under discussion for more than one year and the agenda item has had multiple exposures and public discussions. She stated that NAIC staff continue to believe that the proposed revisions are a nonsubstantive clarification of the intent or application of an existing SSAP as the revisions do not change the intent of the longstanding provisions of SSAP No. 71. Additionally, the provisions of SSAP No. 71 are understood to be disregarded by only a small number of entities, with the majority of reporting entities following the original intent. She stated that under the NAIC Policy Statement on Maintenance of Statutory Accounting Principles, it is not the impact of a change on an individual entity that determines whether a change is substantive or nonsubstantive. She stated that all the current commenters have requested that the issue be classified as substantive. She noted that NAIC staff defer to the Working Group regarding classification of the revisions. 

Mr. Bruggeman noted that regarding the category of the revision, he recalled a prior Working Group decision to not draft an interpretation and to make the clarification on this topic directly into SSAP No. 71. He noted that this was viewed as a clarification regarding the original intent and that is why it was classified as nonsubstantive. He stated support for the preparation of an issue paper to document the discussion on this topic for future reference. 

Commissioner Donelon asked if development of an issue paper would delay the implementation of the revisions. He stated that he has received feedback noting that one group with three or four companies was misapplying the guidance, but he has also received conflicting feedback that more entities are using the levelized commission funding agreements as discussed in this agenda item. He stated the supporters of the funding agreements have indicated to him that they view leveling of commission as being pro-consumer. He said that supporters have indicated to him that to not allow the treatment they are supporting would not be in the interests of consumers. He indicated concern with forcing reporting entities such as Guggenheim to implement the revisions at year-end, as it would result with an impact of hundreds of millions of dollars to those reporting entities. He asked for clarification regarding the proposed effective date and subsequent parent group review for adoptions. 

Mr. Bruggeman noted that the current recommendation from NAIC staff is to re-expose the revisions until sometime in January 2021, so the revisions would not be effective and would not be considered for parent group reviews for year-end 2020. He stated that an issue paper is not required to be completed prior to the adoption or effective date of either a substantive or nonsubstantive revision. He noted that the issue paper was being recommended to document the discussion on the topic for historical reference and because the direct accounting guidance does not typically document the discussions that occur during development. He stated that the Working Group will need to consider an effective date. Mr. Bruggeman stated that sometime later in 2021 or even possibly 2022 were possible effective dates. He stated that commissions will ultimately be paid, so this issue is addressing the timing of when the recognition of the commission expense will reduce surplus. He stated that an expense is either recognized as paid, or a liability is established for the unpaid amount. Mr. Bruggeman noted that a levelized commission structure will often include an additional amount for the funding agent. Therefore, there is actually a higher cost incurred for the use of a levelized commission arrangement, which can result in a higher consumer cost for the product. He noted that recognition of acquisition costs upfront can also result in earlier surplus reduction, which could limit sales, if a company does not have enough capital to support the sales. As such, while there could be a consumer effect, it could be both negative (increased costs) and possibly less sales (a negative or positive), depending on the company circumstances and perspective. 

Commissioner Donelon stated that his financial staff noted similar factors to him. Commissioner Donelon stated that his concern was the long-term hands-on engagement of the agent with the insured. He noted that his understanding is that leveling commission was a way of ensuring long-term engagement of the agent with the consumer. 

[bookmark: _Hlk56585076]Commissioner Donelon asked if the categorization of the revision as either substantive or nonsubstantive will affect the effective date of the revision. Mr. Bruggeman stated the categorization of the revision itself would not change the effective date. However, the current recommendation under consideration from the Working Group is to re-expose, which would result in an effective date after the previously exposed effective date of Jan. 1, 2021. Mr. Bruggeman noted that he does not think that companies would have enough time to adjust their practice if the Working Group applied a year-end 2020 or a Jan. 1, 2021, effective date. Commissioner Donelon stated that he would, therefore, not request for the revision to be reclassified as substantive. Mr. Bruggeman noted that it was helpful to hear that the Louisiana DOI staff described the accounting in a similar way. 

Ms. Weaver stated support for drafting an issue paper to document the discussion. She stated concern that the majority of companies that are not using funding agreements are being competitively disadvantaged by the small minority of companies that are using funding agreements to defer commission expenses. She noted that under statutory accounting, the commissions are expensed upfront and that allowing a few companies to defer the commission expenses does not create a level playing field. She noted that the impact, and whether it is good for policyholders, depends on the perspective of which entity is being looking at. She stated she does not want to overly delay this guidance because she does not want to encourage others to pursue this practice, which would further result in an unlevel playing field. She stated that it is important to move forward with resolving this issue, and another exposure will allow companies to work with their domiciliary regulator to establish a resolution approach. 

Ms. Marcotte stated that NAIC staff do not recommend adopting the revisions suggested by the most recent commenters. She noted that an illustration has been prepared to show the differences in positions between the exposure draft and the current comments received from interested parties. She stated that the illustration reflects both the reduction in initial commission expense recognized and the delay in commission expense timing suggested by the proposed interested parties’ revisions. 
Mr. Bruggeman summarized that Ms. Weaver was supportive of an issue paper and at this point preferred to maintain the nonsubstantive classification of the revisions. Ms. Weaver confirmed that was correct. 

Mr. Stolte stated support for an issue paper and also noted that the guidance being clarified predates codification. He noted that it is also supported by the Statutory Statement of Concepts. He said his state has a historical example that is relevant to this topic. He stated that in May 1991, Virginia had to take Fidelity Bankers Life Insurance Company, which was a $4 billion life company, into receivership. He noted that the primary cause of the insolvency was the failure of the junk bond market at that time. He stated that they took the company into receivership, and the company had a commission financing arrangement that was material. He stated that the financier of the funding agreement made a claim against the estate for the repayment of commission that was prepaid by the funding agent. He noted that trying to include lapse risk in a contract with a noninsurance entity, trying to call a funding agreement a persistency commission, making an assumption that all policies will lapse, and not setting up a liability of the funding agreement is ridiculous. He said that companies are trying to use such agreements to inappropriately obtain surplus relief. He said he was part of the development of the statutory accounting principles codification, and he is surprised that the Working Group is still discussing this topic after this long. Mr. Stolte noted that he could also make this prior insolvency example information available if needed.

Ms. Anderson stated she wanted to provide clarification regarding one of the comments from Commissioner Donelon regarding long-term engagement of the agent. She noted that the funding agreement under discussion typically makes an  upfront payment to the agent She stated that the “funding agent” who pays the direct writing agent who wrote the policy is repaid over time by the insurance company. Ms. Anderson noted that paying the agent upfront does not encourage long-term involvement from the agent. She stated that under this situation, the direct writing agent might not have future engagement with the policyholder because the agent is paid upfront. She stated that she does not see any long-term consumer engagement benefit from these arrangements. 

[bookmark: _Hlk56586200]Mr. Bruggeman asked if any Working Group members objected to keeping the revisions categorized as nonsubstantive and directing NAIC staff to draft an issue paper. No objections were noted. Mr. Bruggeman stated that another prior key discussion point was persistency commission. He stated that the Working Group has tried to make a distinction between traditional persistency commission and the levelized commission funding agreements. He stated that is why the October exposure removed previously exposed language regarding persistency commission. He noted that the current exposure tried to focus on funding arrangements that attempt to defer acquisition costs. He noted one of the main purposes of SSAP No. 71 is to provide guidance that acquisition costs are expensed upfront under statutory accounting. Ms. Marcotte confirmed that the exposure is trying to focus on funding agreements that are in essence a loan because a third party has paid agents upfront on behalf of an insurer and there is an expectation of repayment to the third party over time. She noted that SSAP No. 71 requires accrual of the funding agreement repayable to the third party in full even if repayment is not guaranteed. SSAP No. 71 acknowledges that the arrangement is in substance a loan because arm’s length transactions do not have third parties pay amounts on an insurer’s behalf without an expectation of repayment. Mr. Bruggeman noted that the funding agent (or someone) has a receivable on their books, which is consistent with the example that Mr. Stolte provided of a funding agent seeking reimbursement of funding amounts from the insurer’s estate. Mr. Stolte noted that the insurer in his example was very skilled at hiding the funding agreement substance in their arrangement. He noted that he is also concerned with the current interested parties’ comments indicating that in their view insurance lapse risk has been assumed by the funding agent, which is an unregulated entity. 

Mr. Reis stated that his comments are only on behalf of his company, Northwestern Mutual. He stated appreciation for the October exposed revisions, which ensure that traditional persistency commissions do not become caught up in the proposed revisions. He noted that his company is comfortable that the current exposure does not affect traditional persistency (trail) commissions, which are paid directly to the agents. He noted that this persistency commission ensures long-term engagement with the policyholders. Mr. Reis stated that Northwestern Mutual does have concerns that some entities are using funding agreements with third parties to try to circumvent the statutory accounting requirements to expense commissions upfront. Allowing some entities to defer acquisition costs does put companies that are not utilizing these arrangements at a competitive disadvantage. This puts pressure on other companies to consider similar strategies to remain competitive, and he said he supports closing any perceived loopholes. He thanked the Working Group for the prior revisions regarding traditional persistency commission. 

Lynn Kelley (Delaware Life), representing interested parties, thanked the Working Group for the time and dialogue provided on this topic. She noted that the October revisions, which removed concerns regarding traditional persistency commission, were very helpful. She noted that from the standpoint of parties who have been involved in the funding agreements aspect of this agenda item, they still respectfully maintain that this would be a substantive revision. She noted that removing the correction of error guidance was also helpful. She stated that using a change in accounting principle is appropriate and noted this topic has been previously opined on by external auditors. Therefore, she said they believe that the revisions are substantive revisions from previous practice. She noted that interested parties will continue to be available to assist the Working Group on this topic. She noted that they are willing to provide a real example to talk through with the Working Group to assist with understanding this issue. Mr. Bruggeman noted that a contract walk-through with their domestic regulator and NAIC staff would be welcome, but he was hesitant to look at company-specific contracts in a public session.

Martin Carus (Martin Carus Consulting) noted that in the interest of time, the comments in his letter provide his position. 

Mr. Bruggeman noted that the Working Group had discussed the nonsubstantive categorization and the proposed drafting of an issue paper. At this time, the Working Group needed to discuss the minor edits proposed by NAIC staff and an effective date. Commissioner Donelon stated that Louisiana would second a motion to categorize the revision to substantive, but failing a motion, they would vote no on the exposure. There was no motion to change the categorization of the revision to substantive. 

Mr. Bruggeman requested input regarding the effective date to be exposed by the Working Group. He noted that the October exposure had an effective date of Jan. 1, 2021, and that date could be maintained. He stated that the Working Group could also change the effective date to Dec. 31, 2021, to allow company discussion, or as a nonsubstantive revision, the guidance could be effective upon adoption. Mr. Bruggeman stated his preference was for year-end 2021 to allow for company discussion with state insurance regulators, but he said he would like to hear from the Working Group. Mr. Smith stated a preference for guidance to be effective upon adoption. Mr. Clark stated he concurs and prefers the guidance to be effective upon adoption. Ms. Weaver stated she leans toward year-end 2021.

Mr. Stolte made a motion, seconded by Mr. Clark, to re-expose the nonsubstantive revisions, with the minor edits detailed in the materials He noted that the revisions apply to contracts in effect, with direction that the revisions are to be effective as of the date of adoption. He directed NAIC staff to draft an issue paper. The motion passed, with Louisiana voting opposed. 

4. Reviewed Previously Adopted Interpretations for Possible Extension

Mr. Bruggeman directed the Working Group to receive an update and consider possible extensions on several accounting interpretations, stating that NAIC staff are not recommending an extension to the effective dates. Ms. Gann stated that the interpretations have been grouped to facilitate discussion based on periods in which they are effective. She stated that 
INT 20-03: Troubled Debt Restructuring Due to COVID-19 (INT 20-03) and INT 20-07: Troubled Debt Restructuring of Certain Debt Instruments Due to COVID-19 (INT 20-07) are related and follow the effective date of the federal Coronavirus Aid, Relief, and Economic Security Act (CARES Act) and are currently effective through Dec. 31. As such, extension at this time is not necessary. However, if the CARES Act is extended, the Working Group could consider a similar extension in 2021. 

Ms. Gann stated that INT 20-02: Extension of Ninety-Day Rule for the Impact of COVID-19 (INT 20-02), INT 20-04: Mortgage Loan Impairment Assessment Due to COVID-19 (INT 20-04) and INT 20-05 Investment Income Due and Accrued (INT 20-05) expired after third-quarter 2020 reporting. She noted that she does not believe there is regulator support for extending these interpretations, but if there was Working Group support, a shortened comment period deadline would be recommended to facilitate discussion prior to year-end. Mr. Bruggeman asked the Working Group if there was a motion to consider extension of INT 20-02, INT 20-04 and INT 20-05. A motion was not made. Mr. Bruggeman stated that INT 20-02, INT 20-04 and INT 20-05 are considered nullified and that INT 20-03 and INT 20-07 may be reviewed if the CARES Act is extended. 

5. Considered Maintenance Agenda – Pending Listing – Exposures 

Mr. Bruggeman stated that due to time constraints, the topics planned for discussion as part of the maintenance agenda will not be discussed. However, he said summaries are in the meeting documents and will be included in the minutes.

Ms. Weaver made a motion, seconded by Mr. Hudson, to move agenda items 2020-32 through 2020-42 to the active listing, with classification as either nonsubstantive or substantive as recommended in the agenda item and expose all items for a 60-day public comment period ending Jan. 11, 2021. The motion passed unanimously. 
a. Agenda Item 2020-32: SSAP No. 26R – Disclosure Update

This agenda item proposes nonsubstantive revisions to expand the called-bond disclosures in SSAP No. 26 to include bonds terminated through a tender offer.
b. Agenda Item 2020-33: SSAP No. 32R – Publicly Traded Preferred Stock Warrants. 

This agenda item proposes nonsubstantive revisions to capture publicly traded preferred stock warrants in SSAP No. 32R and not in SSAP No. 86—Derivatives. This agenda specifies the warrants shall be reported at fair value.

c. Agenda Item 2020-34: SSAP No. 43R – GSE CRT Program

This agenda item proposes nonsubstantive revisions to SSAP No. 43R to incorporate modifications to reflect recent changes to the Freddie Mac Structured Agency Credit Risk (STACR) and Fannie Mae Connecticut Avenue Securities (CAS) programs, which allow credit risk transfer securities from these programs to remain in scope of SSAP No. 43R when issued through a Real Estate Mortgage Investment Conduit (REMIC) structure.

d. Agenda Item 2020-35: SSAP No. 97 – Audit Opinions

This nonsubstantive agenda item requests comments on the extent to which situations exist that hinder the admittance of SSAP No. 97, Subsection 8.b.iii. entities (U.S. and foreign noninsurance U.S. GAAP basis SCAs) due to the inability to quantify the departure from U.S. GAAP.

e. Agenda Item 2020-36: Derivatives Hedging Fixed Indexed Products

This substantive agenda item solicits comments from state insurance regulators and industry on establishing accounting and reporting guidance for derivatives hedging the growth in interest for fixed indexed products. Two general options have been presented, and the Working Group is open for additional commentary and suggestions. A notification of the exposure will be sent to the Life Actuarial (A) Task Force.

f. Agenda Item 2020-37: Separate Account Product Mix

This nonsubstantive agenda item solicits comments regarding the degree of product granularity that should be captured for products reported in scope of SSAP No. 56—Separate Accounts, specifically general interrogatory 1.01. With exposure, information was requested about when aggregate product reporting should be permitted.

g. Agenda Item 2020-38: Pension Risk Transfer Disclosure

This nonsubstantive agenda item solicits comments regarding possible modifications to SSAP No. 56 to address pension risk transfers (PRTs), including separate identification of transactions, guarantees, reserve assumptions, etc., within existing disclosure requirements or the addition of new general interrogatories and new schedules/exhibits.

h. Agenda Item 2020-39: Interpretation Policy Statement

This nonsubstantive agenda item proposes clarifying revisions regarding the issuance and adoption process of accounting interpretations in the NAIC Policy Statement on Maintenance of Statutory Accounting Principles.

i. Agenda Item 2020-40: Prescribed Practices

This nonsubstantive agenda item proposes revisions to clarify that while any state in which a company is licensed can issue prescribed practices, the prescribed practices directed by the domiciliary state shall be reflected in the financial statements filed with the NAIC, and they are the financial statements subject to the independent auditor requirements. The prescribed practices issued by non-domiciliary states shall be reflected in the financial statements filed with those states. 

j. Agenda Item 2020-41: ASU 2020-06, Convertible Instruments

This nonsubstantive agenda item proposes to reject Accounting Standards Update (ASU) 2020-06, Debt—Debt with Conversion and Other Options (Subtopic 470-20) and Derivatives and Hedging—Contracts in Entity’s Own Equity (Subtopic 815-40), Accounting for Convertible Instruments and Contracts in an Entity’s Own Equity in SSAP No. 5R, SSAP No. 72—Surplus and Quasi-Reorganizations and SSAP No. 86.

k. Agenda Item 2020-42: ASU 2020-07, Presentation and Disclosure by Not-for-Profit Entities 

This nonsubstantive agenda item proposes to reject ASU 2020-07, Presentation and Disclosures by Not-for-Profit Entities as not applicable to statutory accounting in Appendix D—Nonapplicable GAAP Pronouncements. 

6. Discussed Other Matters

Mr. Bruggeman stated that due to time constraints, the topics planned for discussion as part of any other matters will not be discussed in detail. However, summaries are in the meeting documents and will be included in the minutes.

a. Agenda Item 2020-21: SSAP No. 43R – Update

The Working Group previously exposed the Iowa Insurance Proposal to define what should be captured in scope of Schedule D, Part 1: Long-Term Bonds for a public comment period ending Dec. 4. NAIC staff, industry and key state insurance regulators have been working to discuss the definition throughout the exposure period.

b. Deferred Items

NAIC staff have identified a couple of projects related to goodwill (agenda item 2019-12 and agenda item 2019-14) that have been deferred for discussion. While these items remain deferred, NAIC staff have proposed a project to holistically review the business combinations (and goodwill) guidance in SSAP No. 68—Business Combinations and Goodwill. If approved, the outstanding items in these agenda items will likely be addressed in the project.

c. Agenda Item 2019-49: Retroactive Reinsurance Exception – Update

This agenda item addresses a referral from the Committee on Property and Liability Financial Reporting (COPLFR) of the American Academy of Actuaries (Academy), which noted diversity in reporting regarding companies applying the retroactive reinsurance exception, which allows certain contracts to be reported prospectively. NAIC staff have held preliminary discussion with members of the Casualty Actuarial and Statistical (C) Task Force.

d. Review of GAAP Exposures:

A document detailing the current U.S. GAAP Exposures/Invitations to Comment was completed. No comments to the Financial Accounting Standards Board (FASB) by the Working Group are recommended during the exposure periods.

e. Other Items:

Ms. Marcotte stated that NAIC staff will likely be presenting the Working Group with an additional interpretation for consideration to provide an exception of the 90-day rule for certain policyholders affected by recent natural disasters, including hurricanes, wildfires and possibly the Iowa windstorms. 

Mr. Bruggeman stated that the comment deadline for all exposed agenda items is Jan. 11, 2021.

Having no further business, the Statutory Accounting Principles (E) Working Group adjourned. 
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