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The Statutory Accounting Principles (E) Working Group of the Accounting Practices and Procedures (E) Task Force met Oct. 15, 2020. The following Working Group members participated: Dale Bruggeman, Chair (OH); Kevin Clark and Carrie Mears, Co-Vice Chairs (IA); Kim Hudson (CA); William Arfanis (CT); Rylynn Brown (DE); Eric Moser (IL); Caroline Fletcher (LA); Judy Weaver (MI); Doug Bartlett (NH); Bob Kasinow and Tom Dudek (NY); Melissa Greiner (PA); Jamie Walker (TX); Doug Stolte and David Smith (VA); and Amy Malm (WI). 
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1. Heard Comments and Discussed Agenda Item 2019-24

The Working Group held a public hearing to review comments (Attachment One-A1) on the Levelized and Persistency Commissions agenda item.

Mr. Bruggeman directed the Working Group to agenda item 2019-24: Levelized and Persistency Commission. 

Robin Marcotte (NAIC) stated that the Working Group has been discussing this item since August 2019. She stated that during the 2020 Summer National Meeting, the Working Group exposed nonsubstantive revisions to SSAP No. 71—Policy Acquisition Costs and Commissions (SSAP No. 71) to clarify levelized commission guidance and provide additional direction regarding commissions that are based on policy persistency. She stated that the revisions exposed in July 2020 were consistent with the 2019 Fall National Meeting exposure, with the inclusion of guidance to clarify that reporting entities that have not complied with the original intent shall reflect the change as a correction of an error in the year-end 2020 financial statements. 

Ms. Marcotte stated that some insurers have entered into third-party arrangements with the intent to defer the recognition of initial commission costs. She noted that this goes against a long-standing statutory accounting principle that acquisition costs are to be expensed as incurred. 

[bookmark: _Hlk53822856]Ms. Marcotte noted that the comments received were from interested parties and from the American Institute of Certified Public Accountants’ (AICPA) NAIC Task Force. She summarized some of the key points from the commenters. She stated that the first key point was that the revisions should be reclassified as substantive and interested parties recommended an issue paper. She stated the second key point was that the revisions are too extensive regarding renewal commission and would require premature liability recognition of traditional persistency commission at policy inception, rather than during the policy period in which it is earned. She noted the last key point was that both the interested parties and the AICPA’s NAIC Task Force objected to treating the revisions as a correction of an error and instead prefer a “change in accounting principle.” She noted that the September 2020 comments from interested parties reflected similar themes as prior comments, but also provided new proposed tracked revisions. 

Ms. Marcotte noted that NAIC staff have worked with some of the Working Group members to prepare the alternative proposed revisions in the materials for Working Group discussion. 

Mr. Bruggeman asked if any parties who provided written comments wanted to provide additional verbal comments. 

Lynn Kelly (Delaware Life), representing interested parties, stated that the proposed revisions to SSAP No. 71, paragraph 3 (removal of proposed language regarding persistency commission) and paragraph 7 (removal of the correction of error guidance that was exposed) were helpful in addressing some of their comments. She noted that interested parties still believe that the proposed revisions regarding the description of funding agreements in paragraph 4 and paragraph 5 still need to be further refined, and, in response, they will submit additional comments to allow for future discussion by the Working Group, if the revisions proposed by NAIC staff are exposed. 

Mr. Bruggeman stated that in working with NAIC staff to refine the proposed revisions, the main issue brought to the Working Group was funding agreements. He noted that the previously exposed revisions to paragraph 3 regarding commission were not essential to the goal of better describing funding agreements; therefore, the efforts were focused on paragraph 4 and paragraph 5 to better describe funding agreements that attempt to defer the recognition of acquisition costs. He noted that the revisions are to better identify the substance of funding agreements, including those that were being labeled or masquerading as persistency commission. 

Marty Carus (Martin Carus Consulting) stated that he agrees with the commenters in that the revisions should be a change in accounting principle. He noted that he participated in the development of the statutory accounting framework beginning in the late 1970s and culminating with codification. He described the high interest rate climate in the 1980s and the rise in insurance insolvencies, which also occurred in the period, as well as other events that led up to NAIC codification of statutory accounting principles and risk-based capital (RBC). He stated that he was involved in the development of this regulatory framework, including discussions with the AICPA in the 1990s. 

Mr. Bruggeman asked Mr. Carus to bring his comments around to the current topic. 

Mr. Carus stated that his point was that in 1993 the NAIC reviewed options on developing statutory accounting, including whether to adopt U.S. generally accepted accounting principles (GAAP) but rather chose to embark on a project to codify statutory accounting. He stated that the NAIC determined to develop statutory accounting, and every adopted statement provides the guidance that was intended. He said SSAP No. 71 was developed with due care. He said he does not believe that there is a major issue with SSAP No. 71 to address at this time, noting that there have not been studies on the potential impact regarding the proposed revisions. He does not believe that the proposed revisions are worth the time of the experts that have been involved. He noted concerns with potential impacts to consumers. 

Mr. Carus further noted concerns with the requirements to recognize a liability for commission, as was required in his interpretation of the exposed guidance. He stated in some instances, he does not believe that the direct writer would have any contractual obligation to pay the agent. For example, of other liabilities that are not recognized on inception, he noted that leases do not require full recognition upfront. He noted that payment of rent for a lease is more likely than future commissions on an insurance policy. He stated that long-term employment contracts, such as those for football coaches, may include clauses that require full payment, even if the employment is terminated mid-term. He noted that such employment contracts are also not required to be recognized upfront. He stated that the NAIC rejected the most recent U.S. GAAP leasing standard. He noted that a third-party broker can contract with an insurer and the insurer can have no relationship with the direct writing agent. He noted that he believes the proposed SSAP No. 71 guidance should consider discounting of the commission liability, as well as consider expected lapse risk on the policies. He agreed with the commenters that the revisions are substantive, and an issue paper should be considered. 

Ms. Marcotte stated that although the proposed revisions were different than proposed revisions submitted by interested parties, the submitted documents were informative regarding the industry’s concerns. She noted that given the comments received, the regulators tried to take a close look at the exposed guidance. She noted that the situation brought to the Working Group by a regulator was a commission funding agreement that was being characterized as a persistency commission. She stated that this example is why the prior exposure noted persistency commission. She stated that the recommendation in the meeting materials to delete the previously exposed revisions regarding persistency commission in paragraph 3 is to address the comments received regarding potential unintended impacts on traditional renewal commission. She stated that the previously exposed revisions regarding correction of an error in paragraph 7 are proposed to be removed to address comments received from interested parties and from the AICPA’s NAIC Task Force. 

Ms. Marcotte stated the proposed revisions expand the description of the funding agreements in paragraph 4 and paragraph 5. She stated that using a funding agreement can be an attempt to delink the relationship between the direct writing entity and the agents. She noted that the previously exposed footnote is also proposed for deletion. She noted that the expanded language is to help identify that if a third party pays acquisition costs that the full amount should be recognized as a liability by the direct writer. She stated that the guidance provides that a third party that pays commission on behalf of a direct writer is doing so with an expectation of repayment. She noted that the revisions are to be more explicit regarding existing principles in SSAP No. 71. She stated that the nonsubstantive revisions are proposed with a Jan. 1, 2021, effective date. 

Mr. Stolte made a motion, seconded by Mr. Hudson, to expose the new proposed revisions to SSAP No. 71 for a public comment period ending Oct. 30. The motion passed unanimously. 

Mr. Bruggeman stated that this public comment period deadline is to allow for discussion on the Nov. 12 meeting of the Working Group. Ms. Marcotte noted that this item will be added as a second item on the Nov. 12 meeting agenda once all comments are received. 

2. Received an Update on the ACA Risk Corridors 

Ms. Marcotte stated that as a result of the April 2020 U.S. Supreme Court decision, the federal Centers for Medicare & Medicaid Services (CMS) has exposed draft guidance regarding how issuers must treat new recoveries of the federal Affordable Care Act (ACA) risk corridor payments related to the 2014-2016 program in their medical loss ratio (MLR) and rebate calculations. She stated that the proposed guidance has a public comment period ending Oct. 21 and can be found on the CMS website. Ms. Marcotte noted that this update is only to share information, noting that statutory accounting guidance on this topic is in SSAP No. 107—Risk-Sharing Provisions of the Affordable Care Act. 

3. Discussed Other Matters

Julie Gann (NAIC) noted that agenda item 2019-24 and the exposure drafts from the Oct. 13 meeting of the Working Group will be posted to the Working Group’s page on the NAIC website. She stated that the Working Group will not be meeting at the virtual 2020 Fall National Meeting, but a hearing on exposed items and the introduction of new items, which would normally occur at a national meeting, will occur during the Working Group’s Nov. 12 meeting. 

Having no further business, the Statutory Accounting Principles (E) Working Group adjourned. 
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