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AGENDA
1. Discuss 2020 Charges—Kevin Baldwin (IL) Attachment A — Page 1

2. Consider Requesting Comment on Addressing Continuation of Essential Services
in Receivership-—Kevin Baldwin (IL)
e Adopted Request for Model Law Development Attachment B — Page 3
e  Models #440 & #450 (included for reference) Attachment C — Page 7

3. Consider Requesting Comment on Updates to the Receiver’s Handbook for Insurance Company Insolvencies
for Qualified Financial Contracts—Laura Lyon Slaymaker (PA)
e Updated Handbook Guidance on QFCs Attachment D — Page 66
e  Existing Chapter 11 Guidance including Bridge Financial Institutions Attachment E — Page 73
4. Any Other Matters Brought Before the Working Group—Laura Lyon Slaymaker (PA)

5. Adjourn
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2020 Charges

Attachment A

The Receivership Law (E) Working Group will:

1. Review and provide recommendations on any issues identified that may affect states’ receivership and
guaranty association laws; for example, any issues that arise as a result of market conditions, insurer
insolvencies, federal rulemaking and studies, international resolution initiatives or as a result of the work
performed by other NAIC committees, task forces and/or working groups.

2. Discuss significant cases that may impact the administration of receiverships.

3. Complete work as assigned from the Task Force to address recommendations from the Financial Stability
(EX) Task Force’s Macroprudential Initiative (MPI) referral as follows:

1.

Draft updated guidance for the Receiver's Handbook on taxes in receivership and federal
releases;

Explore if bridge institutions could be implemented under regulatory oversight pre-receivership
to address an early termination of qualified financial contracts (QFCs), and if appropriate,
develop applicable guidance. Review the Receiver's Handbook guidance on QFCs and if
necessary, draft enhancements. Identify related pre-receivership considerations related to QFCs
and, if necessary, make referrals to other relevant groups to enhance pre-receivership planning,
examination and analysis guidance; and,

Review and provide recommendations for remedies to ensure continuity of essential services
and functions to an insurer in receivership by affiliated entities, including non-regulated entities.
Consult with the Group Solvency Issues (E) Working Group as the topic relates to affiliated
intercompany agreements.
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As adopted by Executive (EX) Committee on Aug. 13, 2020
Attachment B

REQUEST FOR NAIC MODEL LAW DEVELOPMENT

This form is intended to gather information to support the development of a new model law or amendment to an existing model
law. Prior to development of a new or amended model law, approval of the respective Parent Committee and the NAIC’s
Executive Committee is required. The NAIC’s Executive Committee will consider whether the request fits the criteria for
model law development. Please complete all questions and provide as much detail as necessary to help in this determination.
Please check whether this is: [ ] New Model Law or X Amendment to Existing Model
1. Name of group to be responsible for drafting the model:

Receivership Law (E) Working Group
2. NAIC staff support contact information:

Jane Koenigsman

jkoenigsman@naic.org
816-783-8145

3. Please provide a brief description of the proposed new model or the amendment(s) to the existing model. If you are
proposing a new model, please also provide a proposed title. If an existing model law, please provide the title, attach
a current version to this form and reference the section(s) proposed to be amended.

e Insurance Holding Company System Regulatory Act (#440)
e Insurance Holding Company System Model Regulation with Reporting Forms and Instructions (#450)

In 2018 the Financial Stability (EX) Task Force made a referral to the Receivership and Insolvency (E) Task Force as part
of the Macro Prudential Initiative (MPI). At the 2019 Summer National Meeting, the Receivership and Insolvency (E)
Task Force adopted a report including recommendations to address receivership powers that are implicit in state laws,
rather than explicit. One such area is the power to ensure the continuity of essential services and functions within a holding
company group once an insurer is placed into receivership.

The Financial Stability Board’s (FSB) Key Attributes (KAs) of Effective Resolution Regimes for Financial Institutions
KA 3.2 states that a resolution authority should have the power to ensure the continuity of essential services and functions
by requiring companies in the group to continue providing services. Under Common Framework for the supervision of
Internationally Active Insurance Groups (ComFrame) (CF 12.7a), a resolution authority may take steps to provide
continuity of essential services by requiring other entities within the 1AIG (including non-regulated entities) to continue
services. The Task Force identified the following authority and remedies available within the US regime related to these
international standards:

e The Insurance Holding Company System Model Act (#440) requires approval of affiliated transactions, allowing
a regulator to identify agreements that could create obstacles in a receivership. The Insurance Holding Company
System Model Regulation (#450), Section 19, provides that cost sharing and management agreements specify if
the insurer is placed in receivership that an affiliate has no automatic right to terminate the agreement.

e The Receiver can take action against a provider that refuses to continue services under a contract, or seek an order
requiring it to turn over records. If an affiliate providing services is inextricably intertwined with the insurer, the
Receiver could also seek to place the affiliate into receivership.

However, it was noted that some of these authorities and remedies may not address the immediate need to continue services
in some receiverships. Despite these available remedies, receivers continue to be challenged by this issue in receivership,
often resulting in significant additional legal and administrative expenses to the receivership estate.

One potential solution is to revise the definition of “insurer” under state insurance holding company laws to encompass
affiliated entities whose sole purpose is to provide services to the insurer.
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As adopted by Executive (EX) Committee on Aug. 13, 2020
Attachment B

The NAIC adopted 2020 charges for the Receivership Law (E) Working Group to: “Review and provide
recommendations for remedies to ensure continuity of essential services and functions to an insurer in receivership by
affiliated entities, including non-regulated entities. Consult with the Group Solvency Issues (E) Working Group as the
topic relates to affiliated intercompany agreements.”

Scope of the Proposed Revisions to Models 440 and 450

The scope of the request is limited to addressing the issue of continuation of essential services through affiliated
intercompany agreements that arise during the receivership of an insurance company. The Receivership Law (E) Working
Group under the Receivership and Insolvency (E) Task Force would complete the review and recommend proposed
revisions. Revisions may be necessary to the following sections of Models 440 and 450 including, but not limited to:

e  Model 440 Section 1. Definitions

e Model 440 Section 5. Standards and Management of an Insurer Within an Insurance Holding Company
System

e Model 440 Section 12. Receivership

Model 450. Consistency with any revisions to Model 440
4. Does the model law meet the Model Law Criteria? X Yes or [JNo (Check one)
(If answering no to any of these questions, please reevaluate charge and proceed accordingly to address issues).

a. Does the subject of the model law necessitate a national standard and require uniformity amongst all
states? X Yes or [INo (Check one)

If yes, please explain why:

While this change is being made in connection with the NAICs Macro Prudential Initiative, most important is that
such changes are needed to address the challenges receivers continue to encounter in the area of continuation
services which often result in significant additional legal and administrative expenses to the receivership estate
and all members of the Task Force supported this request.

b. Does Committee believe NAIC members should devote significant regulator and Association resources to
educate, communicate and support this model law?

X Yes or [1No (Check one)

5. What is the likelihood that your Committee will be able to draft and adopt the model law within one year from the
date of Executive Committee approval?

X1 (]2 13 (14 15 (Check one)
High Likelihood Low Likelihood
Explanation, if necessary:

6. What is the likelihood that a minimum two-thirds majority of NAIC members would ultimately vote to adopt the
proposed model law?

X1 ]2 (13 (14 15 (Check one)
High Likelihood Low Likelihood

Explanation, if necessary: See previous discussion.

© 2020 National Association of Insurance Commissioners 2



As adopted by Executive (EX) Committee on Aug. 13, 2020
Attachment B

7. What is the likelihood that state legislatures will adopt the model law in a uniform manner within three years of
adoption by the NAIC?

X1 ]2 13 (14 15 (Check one)
High Likelihood Low Likelihood
Explanation, if necessary:

At this juncture, the changes in concepts being considered are simple and because they have the potential to reduce
expenses incurred by receivership estates, we believe such changes will be widely supported by all parties.

8. Is this model law referenced in the NAIC Accreditation Standards? If so, does the standard require the model law
to be adopted in a substantially similar manner?

The Insurance Holding Company System Model Act (#440) is an Accreditation Standard but the task force has not yet
considered whether this should become part of the required elements of that specific standard. However, given the potential
the changes have in reducing the cost of regulation under receiverships, a national standard is likely appropriate.

9. Isthis model law in response to or impacted by federal laws or regulations? If yes, please explain.

No.
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NAIC Model Laws, Regulations, Guidelines and Other Resources—1% Quarter 2015
INSURANCE HOLDING COMPANY SYSTEM REGULATORY ACT

Table of Contents

Section 1. Definitions

Section 2. Subsidiaries of Insurers

Section 3. Acquisitions of Control of or Merger With Domestic Insurer
Section 3.1 Acquisitions Involving Insurers Not Otherwise Covered

Section 4. Registration of Insurers

Section 5. Standardsand Management of an Insurer Within an Insurance Holding Company System
Section 6. Examination

Section 7. Supervisory Colleges

Section 7.1 Group-wide Supervision of Internationally Active Insurance Groups
Section 8. Confidential Treatment

Section 9. Rules and Regulations

Section 10. Injunctions, Prohibitions against VVoting Securities, Sequestration of Voting Securities
Section 11. Sanctions

Section 12. Receivership

Section 13. Recovery

Section 14. Revocation, Suspension, or Nonrenewal of Insurer’s License
Section 15. Judicial Review, Mandamus

Section 16. Conflict with Other Laws

Section 17. Separability of Provisions

Section 18. Effective Date

Appendix. Alternate Provisions

Section 1. Definitions

As used in this Act, the following terms shall have these meanings unless the context shall otherwise require:

A “Affiliate.” An “affiliate” of, or person “affiliated” with, a specific person, is a person that directly, or
indirectly through one or more intermediaries, controls, or is controlled by, or is under common control

with, the person specified.

B. “Commissioner.” The term “commissioner” shall mean the insurance commissioner, the commissioner’s

deputies, or the Insurance Department,asappropriate.
Drafting Note: Insert the title of thechiefinsurance regulatory official wherever the word “commissioner” appears.

C. “Control.” The term “control” (including the terms “controlling,

controlled by” and “under common

control with”) means the possession, direct or indirect, of the power to direct or cause the direction of the
management and policies of a person, whether through the ownership of voting securities, by contract other
than a commercial contract for goods or nonmanagement services, or otherwise, unless the power is the
result of an official position with or corporate office held by the person. Control shall be presumed to exist
if any person, directly or indirectly, owns, controls, holds with the power to vote, or holds proxies
representing, ten percent (10%) or more of the voting securities of any other person. This presumption may
be rebutted by a showing made in the manner provided by Section 4K that control does not exist in fact.
The commissioner may determine, after furnishing all persons in interest notice and opportunity to be heard
and making specific findings of fact to support the determination, that control exists in fact,

notwithstandingthe absence of a presumption to that effect.

D. “Group-wide supervisor.” The regulatory official authorized to engage in conducting and coordinating
group-wide supervision activities who is determined or acknowledged by the commissioner under Section

7.1 to have sufficient significant contactswith the internationally active insurance group.

E. “Insurance Holding Company System.” An “insurance holding company system” consists of two (2) or

more affiliated persons, one or more of which is an insurer.

© 2015 National Association of Insurance Commissioners
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Insurance Holding Company System Regulatory Act

“Insurer.” The term “insurer” shall have the same meaning as set forth in Section [insert applicable section]
of this Chapter, except that it shall not include agencies, authorities or instrumentalities of the United
States, its possessions and territories, the Commonwealth of Puerto Rico, the District of Columbia, or a
state or political subdivision of a state.

Drafting Note: References in thismodel act to “Chapter” are references to theentire state insurance code.

Drafting Note: States should consider applicability ofthis model act to fraternal societies and captives.

G.

Section 2.

A

“Internationally active insurance group.” An insurance holding company system that (1) includes an insurer
registered under Section 4; and (2) meets the following criteria: (2) premiums written in at least three
countries, (b) the percentage of gross premiums written outside the United States is at least ten percent
(10%) of the insurance holding company system’s total gross written premiums, and (c) based on a three-
year rolling average, the total assets of the insurance holding company system are at least fifty billion
dollars ($50,000,000,000) or the totalgross written premiumsof the insurance holding company system are
atleast ten billion dollars ($10,000,000,000).

“Enterprise Risk.” “Enterprise risk” shall mean any activity, circumstance, event or series of events
involving one or more affiliates of an insurer that, if not remedied promptly, is likely to have a material
adverse effect upon the financial condition or liquidity of the insurer or its insurance holding company
system as a whole, including, but notlimited to, anythingthatwould cause the insurer’s Risk-Based Capital
to fall into company action level as set forth in [insert cross reference to appropriate section of Risk-Based
Capital (RBC) Model Act] or would cause the insurer to be in hazardous financial condition [insert cross
reference to appropriate section of Model Regulation to define standardsand commissioner’s authority over
companiesdeemedto be in hazardousfinancial condition].

“Person.” A “person” is an individual, a corporation, a limited liability company, a partnership, an
association, a joint stock company, a trust, an unincorporated organization, any similar entity or any
combination of the foregoing acting in concert, but shall not include any joint venture partnership
exclusively engaged in owning, managing, leasing or developing real or tangible personalproperty.

“Securityholder.” A “securityholder” of a specified person is one who owns any security of such person,
including common stock, preferred stock, debt obligations and any other security convertible into or
evidencing theright to acquire any of the foregoing.

“Subsidiary.” A “subsidiary” of a specified person is an affiliate controlled by such person directly or
indirectly through one or more intermediaries.

“Voting Security.” The term “voting security” shall include any security convertible into or evidencing a
right to acquire a voting security.

Subsidiaries of Insurers

Authorization. A domestic insurer, either by itself or in cooperation with one or more persons, may
organize or acquire one or more subsidiaries. The subsidiaries may conduct any kind of business or
businesses and their authority to do so shall not be limited by reason of the fact thatthey are subsidiaries of
a domestic insurer.

Drafting Note: This bill neither expressly authorizes noninsurance subsidiaries nor restricts subsidiaries to insurance related activities. It is believed that this
is apolicy decisionwhichshould be madeby each individual state. Attached as anappendix are alterative provisions which would authorize the formation
or acquisition of subsidiaries to engage in diversified business activity.

B.

440-2

Additional Investment Authority. In addition to investments in common stock, preferred stock, debt
obligations and other securities permitted under all other sections of this Chapter, a domestic insurer may
also:

© 2015 National Association of Insurance Commissioners
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NAIC Model Laws, Regulations, Guidelines and Other Resources—1% Quarter 2015

1) Invest, in common stock, preferred stock, debt obligations, and other securities of one or more
subsidiaries, amountswhich do notexceed the lesser of ten percent (10%) of the insurer’s assets or
fifty percent (50%) of the insurer’s surplus as regards policyholders, provided that after such
investments, the insurer’s surplus as regards policyholders will be reasonable in relation to the
insurer’s outstandingliabilities and adequate to meet its financialneeds. In calculating the amount
of such investments, investments in domestic or foreign insurance subsidiaries and health
maintenance organizationsshallbe excluded, and there shall be included:

@) Total net monies or other consideration expended and obligations assumed in the
acquisition or formation of a subsidiary, including all organizational expenses and
contributions to capital and surplus of the subsidiary whether or not represented by the
purchase of capitalstock or issuance of other securities, and

(b) All amounts expended in acquiring additional common stock, preferred stock, debt
obligations, and other securities; and all contributions to the capital or surplus of a
subsidiary subsequentto its acquisition or formation;

Drafting Note: When considering whetherto amend its Holding Company Act to exempt health maintenance organizations and othersimilar entities from
certain investment limitations, a state should consider whether the solvency and general operations ofthe entities are regulated by the insurance department.
In addition to, or in place of, the term “health maintenance organizations” in Paragraph (1) above, a statemay include any otherentitywhich provides or
arranges forthe financing or provision of health care services or coverage over which the commissioner possesses financial solvency and regulatory
oversightauthority.

2 Invest any amount in common stock, preferred stock, debt obligations and other securities of one
or more subsidiaries engaged or organized to engage exclusively in the ownership and
management of assets authorized as investments for the insurer provided that each subsidiary
agrees to limit its investments in any asset so that such investments will not cause the amount of
the total investment of the insurer to exceed any of the investment limitations specified in
Paragraph (1) or in Sections [insert applicable section] through [insert applicable section] of this
Chapter applicable to the insurer. For the purpose of this paragraph, “the total investment of the
insurer” shall include:

@) Any direct investment by the insurer in an asset, and

(b) The insurer’s proportionate share of any investment in an asset by any subsidiary of the
insurer, which shall be calculated by multiplying the amount of the subsidiary’s
investment by the percentage of the ownership of the subsidiary;

3) With the approval of the commissioner, invest any greater amount in common stock, preferred
stock, debt obligations, or other securities of one or more subsidiaries; provided that after the
investment the insurer’s surplus as regards policyholders will be reasonable in relation to the
insurer’s outstandingliabilities and adequate to its financialneeds.

C. Exemption from Investment Restrictions. Investments in common stock, preferred stock, debt obligations
or other securities of subsidiaries made pursuant to Subsection B shall not be subject to any of the
otherwise applicable restrictions or prohibitions contained in this Chapter applicable to such investments of
insurers [exceptthe following: ]

Drafting Note: The last phrase is optional in those states having certain special qualitative limitations, such as prohibitions on investments in stock of
mining companies, which the state may wish to retain asa matter of publicpolicy.

D. Qualification of Investment; When Determined. Whether any investment made pursuant to Subsection B
meets the applicable requirements of that subsection is to be determined before the investment is made, by
calculating the applicable investment limitations as though the investment had already been made, taking
into account the then outstanding principal balance on all previous investmentsin debt obligations, and the
value of all previous investments in equity securities as of the day they were made, net of any return of
capitalinvested, notincluding dividends.
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Section 3.

440-4

A

Insurance Holding Company System Regulatory Act

Cessation of Control. If an insurer ceases to control a subsidiary, it shall dispose of any investment therein
made pursuant to this section within three (3) years from the time of the cessation of control or within such
further time as the commissioner may prescribe, unless at any time after the investment shall have been
made, the investment shall have met the requirements for investment under any other section of this
Chapter,and the insurer hasso notified the commissioner.

Acquisition of Control of or Merger with Domestic Insurer

Filing Requirements.

@)

@)

3)

4)

No person other than the issuer shall make a tender offer for or a request or invitation for tenders
of, or enter into any agreement to exchange securities for, seek to acquire, or acquire, in the open
market or otherwise, any voting security of a domestic insurer if, after the consummation thereof,
such person would, directly or indirectly (or by conversion or by exercise of any right to acquire)
be in control of the insurer, and no person shall enter into an agreement to merge with or otherwise
to acquire control of a domestic insurer or any person controlling a domestic insurer unless, at the
time the offer, request or invitation is made or the agreement is entered into, or prior to the
acquisition of the securities if no offer or agreement is involved, such person has filed with the
commissioner and has sent to the insurer, a statement containing the information required by this
section and the offer, request, invitation, agreement or acquisition has been approved by the
commissioner in the manner prescribed in this Act.

For purposes of this section, any controlling person of a domestic insurer seeking to divest its
controlling interest in the domestic insurer, in any manner, shall file with the commissioner, with a
copy to the insurer, confidential notice of its proposed divestiture at least 30 days prior to the
cessation of control. The commissioner shall determine those instances in which the party(ies)
seeking to divest or to acquire a controlling interest in an insurer, will be required to file for and
obtain approval of the transaction. The information shall remain confidential until the conclusion
of the transaction unless the commissioner, in his or her discretion determines that confidential
treatment will interfere with enforcement of this section. If the statement referred to in Paragraph
(1) is otherwise filed, this paragraphshallnot apply.

With respect to a transaction subject to this section, the acquiring person must also file a pre-
acquisition notification with the commissioner, which shall contain the information set forth in
Section 3.1C(1). A failure to file the notification may be subject to penalties specified in Section
3.1E(3).

For purposes of this section a domestic insurer shall include any person controlling a domestic
insurer unless the person, as determined by the commissioner, is either directly or through its
affiliates primarily engaged in business other than the business of insurance. For the purposes of
this section, “person” shall not include any securities broker holding, in the usual and customary
broker’s function, less than twenty percent (20%) of the voting securities of an insurance company
or of any person which controls an insurance company.

Content of Statement. The statement to be filed with the commissioner shall be made under oath or
affirmation and shallcontain the following:

1)

The nameand address of each person by whom or on whose behalf the merger or other acquisition
of control referred to in Subsection A is to be effected (hereinafter called the “acquiring party”),
and

@) If the person is an individual, his or her principal occupation and all offices and positions
held during the past five (5) years, and any conviction of crimes other than minor traffic
violations during the pastten (10) years;

© 2015 National Association of Insurance Commissioners
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®)

)

®)

(6)

(7)

®)

©)

(10)

1)

NAIC Model Laws, Regulations, Guidelines and Other Resources—1% Quarter 2015

(b) If the person is not an individual, a report of the nature of its business operations during
the past five (5) years or for the lesser period as the person and any predecessors shall
have beenin existence; an informative description of the business intended to be done by
the person and the person’s subsidiaries; and a list of all individuals who are or who have
been selected to become directors or executive officers of the person, or who perform or
will perform functions appropriate to such positions. The list shall include for each
individual the information required by Subparagraph (a) of this paragraph;

The source, nature and amount of the consideration used or to be used in effecting the merger or
other acquisition of control, a description of any transaction where funds were or are to be
obtained for any such purpose (including any pledge of the insurer’s stock, or the stock of any of
its subsidiaries or controlling affiliates), and the identity of persons furnishing consideration;
provided, however, that where a source of consideration is a loan made in the lender’s ordinary
course of business, the identity of the lender shall remain confidential, if the person filing the
statement so requests;

Fully audited financial information as to the earnings and financial condition of each acquiring
party forthe preceding five (5) fiscal years of each acquiring party (or for such lesser period as the
acquiring party and any predecessors shall have been in existence), and similar unaudited
information asof a date notearlier than ninety (90) days prior to the filing of the statement;

Any plans or proposals which each acquiring party may have to liquidate the insurer, to sell its
assets or merge or consolidate it with any person, or to make any other material change in its
business or corporate structure or management;

The number of shares of any security referred to in Subsection A which each acquiring party
proposes to acquire, and the terms of the offer, request, invitation, agreement or acquisition
referred to in Subsection A, and a statementasto the method by which the fairness of the proposal
was arrived at;

The amount of each class of any security referred to in Subsection A which is beneficially owned
or concerning which there is a right to acquire beneficial ownership by each acquiring party;

A full description of any contracts, arrangements or understandings with respect to any security
referred to in Subsection A in which any acquiring party is involved, including but not limited to
transfer of any of the securities, joint ventures, loan or option arrangements, puts or calls,
guarantees of loans, guarantees against loss or guarantees of profits, division of losses or
profits, or the giving or withholding of proxies. The description shall identify the persons with
whom the contracts, arrangements or understandings have been entered into;

A description of the purchase of any security referred to in Subsection A during the twelve (12)
calendar months preceding the filing of the statement by any acquiring party, including the dates
of purchase, names of the purchasersand consideration paid or agreed to be paid;

A description of any recommendations to purchase any security referred to in Subsection A made
during the twelve (12) calendar months preceding the filing of the statement by any acquiring
party,or by anyone based upon interviews or at the suggestion of the acquiring party;

Copies of all tender offers for, requests, or invitations for tenders of, exchange offers for, and
agreements to acquire or exchange any securities referred to in Subsection A, and (if distributed)
of additionalsoliciting materialrelating to them;

The term of any agreement, contract or understandingmade with or proposed to be made with any
broker-dealer as to solicitation of securities referred to in Subsection A for tender, and the amount
of any fees, commissions or othercompensation to be paid to broker-dealers with regard thereto;

Drafting Note: An insurerrequired to file information pursuant to sub-sections 3B(12) and3B(13) may satisfy the requirement by providing the
commissioner with the most recently filed parent corporation reports that have been filed with the SEC, if appropriate.
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(13)

(14)

Insurance Holding Company System Regulatory Act

An agreement by the person required to file the statement referred to in Subsection A that it will
provide the annualreport, specified in Section 4L, for so long as control exists;

An acknowledgement by the person required to file the statement referred to in Subsection A that
the person and all subsidiaries within its control in the insurance holding company system will
provide information to the commissioner upon request as necessary to evaluate enterprise risk to
the insurer; and

Such additional information as the commissioner may by rule or regulation prescribe as necessary
or appropriate forthe protection of policyholders of the insurer or in the public interest.

If the person required to file the statement referred to in Subsection A is a partnership, limited
partnership, syndicate or other group, the commissioner may require that the information called
for by Paragraphs (1) through (14) shall be given with respect to each partner of the partnership or
limited partnership, each member of the syndicate or group, and each person who controls the
partneror member. If any partner, memberor person is a corporation or the person required to file
the statement referred to in Subsection A isa corporation, the commissioner may require that the
information called for by Paragraphs (1) through (14) shall be given with respect to the
corporation, each officer and director of the corporation, and each person who is directly or
indirectly the beneficial owner of more than ten percent (10%) of the outstanding voting securities
of the corporation.

If any material change occurs in the facts set forth in the statement filed with the commissioner
and sent to the insurer pursuant to this section, an amendment setting forth the change, together
with copies of all documents and other material relevant to the change, shall be filed with the
commissioner and sent to the insurer within two (2) business days after the person learns of the
change.

Alternative Filing Materials.

If any offer, request, invitation, agreement or acquisition referred to in Subsection A is proposed to be
made by means of a registration statement under the Securities Act of 1933 or in circumstances requiring
the disclosure of similar information under the Securities Exchange Act of 1934, or under a state law
requiring similar registration or disclosure, the person required to file the statement referred to in
Subsection A may utilize the documentsin furnishing the information called forby thatstatement.

Approval by Commissioner: Hearings.

@)

The commissioner shall approve any merger or other acquisition of control referred to in
Subsection A unless, aftera public hearing, the commissioner finds that:

@) After the change of control, the domestic insurer referred to in Subsection A would not be
able to satisfy the requirements for the issuance of a license to write the line or lines of
insurance for which it is presently licensed;

(b) The effect of the merger or other acquisition of control would be substantially to lessen
competition in insurance in this state or tend to create a monopoly. In applying the
competitive standard in this subparagraph:

0] The informational requirements of Section 3.1C(1) and the standards of
Section 3.1D(2) shall apply;

(ii) The merger or other acquisition shall not be disapproved if the commissioner
finds that any of the situations meeting the criteria provided by Section 3.1D(3)
exist; and

(i) The commissioner may condition the approval of the merger or otheracquisition

on the removalof the basis of disapprovalwithin a specified period of time;
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(c) The financial condition of any acquiring party is such as might jeopardize the financial
stability of the insurer, or prejudice the interest of its policyholders;

@ The plans or proposals which the acquiring party has to liquidate the insurer, sell its
assetsor consolidate or merge it with any person, or to make any othermaterialchange in
its business or corporate structure or management, are unfair and unreasonable to
policyholders of the insurer and notin the public interest;

(e) The competence, experience and integrity of those persons who would control the
operation of the insurer are such that it would not be in the interest of policyholders of the
insurer and of the public to permit the merger or other acquisition of control; or

Q) The acquisition is likely to be hazardousorprejudicial to the insurance-buying public.

)] The public hearing referred to in Paragraph (1) shall be held within thirty (30) days after the
statement required by Subsection A is filed, and at least twenty (20) days notice shall be given by
the commissioner to the person filing the statement. Not less than seven (7) days notice of the
public hearing shall be given by the person filing the statement to the insurer and to such other
persons as may be designated by the commissioner. The commissioner shall make a determination
within the sixty (60) day period preceding the effective date of the proposed transaction. At the
hearing, the person filing the statement, the insurer, any person to whom notice of hearing was
sent, and any otherperson whose interest may be affected shallhave the right to present evidence,
examine and cross-examine witnesses, and offer oral and written arguments and in connection
therewith shall be entitled to conduct discovery proceedings in the same manner as is presently
allowed in the [insert title] Court of this state. All discovery proceedings shall be concluded not
later than three (3) daysprior to the commencement of the public hearing.

3) If the proposed acquisition of control will require the approval of more than one commissioner,
the public hearing referred to in Paragraph (2) may be held on a consolidated basis upon request of
the person filing the statement referred to in Subsection A. Such person shall file the statement
referred to in Subsection A with the National Association of Insurance Commissioners (NAIC)
within five (5) days of making the request for a public hearing. A commissioner may opt out of a
consolidated hearing, and shall provide notice to the applicant of the opt-out within ten (10) days
of the receipt of the statement referred to in Subsection A. A hearing conducted on a consolidated
basis shall be public and shall be held within the United States before the commissioners of the
states in which the insurers are domiciled. Such commissioners shall hear and receive evidence. A
commissioner may attend such hearing, in person or by telecommunication.

4 In connection with a change of control of a domestic insurer, any determination by the
commissioner that the person acquiring control of the insurer shall be required to maintain or
restore the capital of the insurer to the level required by the laws and regulations of this state shall
be made not later than sixty (60) days after the date of notification of the change in control
submitted pursuant to Section 3A(1) of this Act.

5) The commissioner may retain at the acquiring person’s expense any attorneys, actuaries,
accountants and other experts not otherwise a part of the commissioner’s staff as may be
reasonably necessary to assist the commissioner in reviewing the proposed acquisition of control.

E. Exemptions. The provisions of this section shall notapply to:

(1) [Any transaction which is subject to the provisions of Sections [insert applicable section] and
[insert applicable section] of the laws of this state, dealing with the merger or consolidation of two
or more insurers].

Drafting Note: Optional for use in those states where existing law adequately govems standards and procedures for the merger or consolidation of two or
more insurers.
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2 Any offer, request, invitation, agreement or acquisition which the commissioner by order shall
exempt as not having been made or entered into for the purpose and not having the effect of
changing or influencing the control of a domestic insurer, or as otherwise not comprehended
within the purposes of this section.

Violations. The following shall be violations of this section:

@ The failure to file any statement, amendment or other material required to be filed pursuant to
Subsection A or B; or

) The effectuation orany attempt to effectuate an acquisition of control of, divestiture of, or merger
with, a domestic insurer unless the commissioner hasgiven approval.

Jurisdiction, Consent to Service of Process. The courts of this state are hereby vested with jurisdiction over
every person notresident, domiciled or authorized to do business in this state who files a statement with the
commissioner under this section, and overall actions involving such person arising out of violations of this
section, and each such person shall be deemed to have performed acts equivalent to and constituting an
appointment by the person of the commissioner to be his true and lawful attorney upon whom may be
served all lawful process in any action, suit or proceeding arising out of violations of this section. Copies of
all lawful process shall be served on the commissioner and transmitted by registered or certified mail by the
commissioner to the personathis last known address.

Acquisitions Involving Insurers Not Otherwise Covered
Definitions. The following definitions shall apply for the purposes of this section only:

@ “Acquisition” meansany agreement, arrangement oractivity the consummation of which results in
a person acquiring directly or indirectly the control of another person, and includes but is not
limited to the acquisition of voting securities, the acquisition of assets, bulk reinsurance and
mergers.

(2) An “involved insurer” includes an insurer which either acquires or is acquired, is affiliated with an
acquirer or acquired, or is the result of a merger.

Scope

@ Except as exempted in Paragraph (2) of this subsection, this section applies to any acquisition in
which there is a change in control of an insurer authorized to do business in this state.

2 This section shall notapply to the following:

@) A purchase of securities solely for investment purposes so long as the securities are not
used by voting or otherwise to cause or attempt to cause the substantial lessening of
competition in any insurance market in this state. If a purchase of securities results in a
presumption of control under Section 1C, it is not solely for investment purposes unless
the commissioner of the insurer’s state of domicile accepts a disclaimer of control or
affirmatively finds that control does not exist and the disclaimer action or affirmative
finding is communicated by the domiciliary commissioner to the commissioner of this
state;

(b) The acquisition of a person by another person when both persons are neither directly nor
through affiliates primarily engaged in the business of insurance, if pre-acquisition
notification is filed with the commissioner in accordance with Section 3.1C(1) thirty (30)
days prior to the proposed effective date of the acquisition. However, such pre-
acquisition notification is not required for exclusion from this section if the acquisition
would otherwise be excluded from this section by any other subparagraph of Section
3.1B(2);

© 2015 National Association of Insurance Commissioners
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(c) The acquisition of already affiliated persons;
(d) An acquisition if, as an immediate result of the acquisition,
0] In no market would the combined market share of the involved insurers exceed

five percent (5%) of the total market,

(i) There would be no increase in any market share, or
(iii) Inno market would
M The combined market share of the involved insurers exceeds twelve

percent (12%) of the totalmarket,and

an The market share increase by more than two percent (2%) of the total
market.

For the purpose of this Paragraph (2)(d), a market means direct written
insurance premium in this state for a line of business as contained in the annual
statement required to be filed by insurers licensed to do business in this state;

(e) An acquisition for which a pre-acquisition notification would be required pursuant to this
section due solely to the resulting effect on the ocean marine insurance line of business;

)] An acquisition of an insurer whose domiciliary commissioner affirmatively finds that the
insurer is in failing condition; there is a lack of feasible alternative to improving such
condition; the public benefits of improving the insurer’s condition through the acquisition
exceed the public benefits that would arise from not lessening competition; and the
findings are communicated by the domiciliary commissioner to the commissioner of this
state.

C. Pre-acquisition Notification; Waiting Period. An acquisition covered by Section 3.1B may be subject to an
order pursuant to Section 3.1E unless the acquiring person files a pre-acquisition notification and the
waiting period has expired. The acquired person may file a pre-acquisition notification. The commissioner
shall give confidential treatment to information submitted under this subsection in the same manner as
provided in Section 8 of this Act.

1) The pre-acquisition notification shall be in such form and contain such information as prescribed
by the National Association of Insurance Commissioners (NAIC) relating to those markets which,
under Section 3.1B(2)(d), cause the acquisition not to be exempted from the provisions of this
section. The commissioner may require such additional material and information as deemed
necessary to determine whether the proposed acquisition, if consummated, would violate the
competitive standard of Section 3.1D. The required information may include an opinion of an
economist as to the competitive impact of the acquisition in this state accompanied by a summary
of the education and experience of such person indicating his or her ability to render an informed
opinion.

(2) The waiting period required shall begin on the date of receipt of the commissioner of a pre-
acquisition notification and shall end on the earlier of the thirtieth day after the date of receipt, or
termination of the waiting period by the commissioner. Prior to the end of the waiting period, the
commissioner on a one-time basis may require the submission of additional needed information
relevant to the proposed acquisition, in which event the waiting period shall end on the earlier of
the thirtieth day after receipt of the additional information by the commissioner or termination of
the waiting period by the commissioner.
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Competitive Standard

1)

@)

The commissioner may enter an order under Section 3.1E(1) with respect to an acquisition if there
is substantialevidence that the effect of the acquisition may be substantially to lessen competition
in any line of insurance in this state or tend to create a monopoly or if the insurer fails to file
adequate information in compliance with Section 3.1C.

In determining whether a proposed acquisition would violate the competitive standard of
Paragraph (1) of this subsection, the commissioner shall consider the following:

@) Any acquisition covered under Section 3.1B involving two (2) or more insurers
competing in the same market is prima facie evidence of violation of the competitive
standards.

0] If the market is highly concentrated and the involved insurers possess the
following shares of the market:

Insurer A Insurer B
4% 4% or more
10% 2% or more
15% 1% or more
(ii) Or, if the marketis not highly concentrated and the involved insurers possess the

following shares of the market:

Insurer A Insurer B

5% 5% or more
10% 4% or more
15% 3% or more
19% 1% or more

A highly concentrated market is one in which the share of the four (4) largest
insurers is seventy-five percent (75%) or more of the market. Percentages not
shown in the tables are interpolated proportionately to the percentages that are
shown. If more than two (2) insurers are involved, exceeding the total of the two
columns in the table is prima facie evidence of violation of the competitive
standard in Paragraph (1) of this subsection. For the purpose of this item, the
insurer with the largest share of the market shallbe deemed to be Insurer A.

(b) There is a significant trend toward increased concentration when the aggregate market
share of any grouping of the largest insurers in the market, from the two (2) largest to the
eight (8) largest, hasincreased by seven percent (7%) or more of the market over a period
of time extending from any base year five (5) to ten (10) years prior to the acquisition up
to the time of the acquisition. Any acquisition or merger covered under Section 3.1B
involving two (2) or more insurers competing in the same market is prima facie evidence
of violation of the competitive standard in Paragraph (1) of this subsection if:

0] There is a significant trend toward increased concentration in the market;

(ii) One of the insurers involved is one of the insurers in a grouping of large insurers
showing the requisite increase in the market share; and

(iii) Another involved insurer’s market is two percent (2%) or more.

© 2015 National Association of Insurance Commissioners
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(c) For the purposes of Section 3.1D(2):

0] The term “insurer” includes any company orgroup of companiesundercommon
management, ownership or control;

(i) The term “market” means the relevant product and geographical markets. In
determining the relevant product and geographical markets, the commissioner
shall give due consideration to, among other things, the definitions or guidelines,
if any, promulgated by the NAIC andto information, if any, submitted by parties
to the acquisition. In the absence of sufficient information to the contrary, the
relevant product market is assumed to be the direct written insurance premium
for a line of business, such line being that used in the annual statement required
to be filed by insurers doing business in this state, and the relevant geographical
market is assumed to be this state;

(i) The burden of showing prima facie evidence of violation of the competitive
standard rests upon the commissioner.

@ Even though anacquisition is not prima facie violative of the competitive standard under
Paragraphs (2)(@) and (2)(b) of this subsection, the commissioner may establish the
requisite anticompetitive effect based upon other substantial evidence. Even though an
acquisition is prima facie violative of the competitive standard under Paragraphs (2)(a)
and (2)(b) of this subsection, a party may establish the absence of the requisite
anticompetitive effect based upon othersubstantialevidence. Relevant factorsin making
a determination under this subparagraph include, but are not limited to, the following:
market shares, volatility of ranking of market leaders, number of competitors,
concentration, trend of concentration in the industry, and ease of entry and exit into the
market.

3) An order may not be entered under Section 3.1E(1) if:

@) The acquisition will yield substantial economies of scale or economies in resource
utilization that cannot be feasibly achieved in any other way, and the public benefits
which would arise from such economies exceed the public benefits which would arise
from not lessening competition; or

(b) The acquisition will substantially increase the availability of insurance, and the public
benefits of the increase exceed the public benefits which would arise from not lessening
competition.

E. Orders and Penalties
@ @) If an acquisition violates the standards of this section, the commissioner may enter an
order:
0] Requiring an involved insurer to cease and desist from doing business in this

state with respect to the line or lines of insurance involved in the violation; or

(ii) Denying the application of an acquired or acquiring insurer for a license to do
business in this state.

(b) Such an order shall not be entered unless:
0] There is a hearing;
(i) Notice of the hearing is issued prior to the end of the waiting period and not less

than fifteen (15) days prior to the hearing; and
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(i) The hearing is concluded and the order is issued no later than sixty (60) days
after the date of the filing of the pre-acquisition notification with the
commissioner.

Every order shall be accompanied by a written decision of the commissioner setting forth
findings of factand conclusions of law.

© An order pursuantto this paragraph shallnotapply if the acquisition is not consummated.
) Any person who violates a cease and desist order of the commissioner under Paragraph (1) and

while the order is in effect may, after notice and hearing and upon order of the commissioner, be
subjectatthe discretion of the commissioner to one or more of the following:

@) A monetary penalty of not more than $10,000 forevery day of violation; or
(b) Suspension or revocation of the person’s license.
(3) Any insurer or other person who fails to make any filing required by this section, and who also

fails to demonstrate a good faith effort to comply with any filing requirement, shall be subjectto a
fine of not more than $50,000.

Inapplicable Provisions. Sections 10B, 10C, and 12 do not apply to acquisitions covered under Section
3.1B.

Registration of Insurers

Registration. Every insurer which is authorized to do business in this state and which is a member of an
insurance holding company system shall register with the commissioner, except a foreign insurer subject to
registration requirements and standards adopted by statute or regulation in the jurisdiction of its domicile
which are substantially similar to those contained in:

1) Section 4;
(2) Section 5A(1), 5B, 5D; and

(3) Either Section 5A(2) or a provision such as the following: Each registered insurer shall keep
current the information required to be disclosed in its registration statement by reporting all
material changes or additions within fifteen (15) days after the end of the month in which it learns
of each change or addition.

Any insurer which is subject to registration under this section shall register within fifteen (15)
days after it becomes subject to registration, and annually thereafter by [insert date] of each year
for the previous calendaryear, unless the commissioner for good cause shown extends the time for
registration, and then within the extended time. The commissioner may require any insurer
authorized to do business in the state which is a memberof an insurance holding company system,
and which is not subject to registration under this section, to furnish a copy of the registration
statement, the summary specified in Section 4C or other information filed by the insurance
company with the insurance regulatory authority of its domiciliary jurisdiction.

Information and Form Required. Every insurer subject to registration shall file the registration statement
with the commissioner on a form and in a format prescribed by the NAIC, which shall contain the
following current information:

@ The capital structure, general financial condition, ownership and management of the insurer and
any person controlling the insurer;

2 The identity and relationship of every member of the insurance holding company system;
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?3) The following agreements in force, and transactions currently outstanding or which have occurred
during the last calendaryearbetween the insurer and its affiliates:

@) Loans, other investments, or purchases, sales or exchanges of securities of the affiliates
by theinsurer or of the insurer by its affiliates;

(b) Purchases, sales or exchange of assets;
(c) Transactionsnotin the ordinary course of business;
) Guarantees or undertakings for the benefit of an affiliate which result in an actual

contingent exposure of the insurer’s assets to liability, other than insurance contracts
entered into in the ordinary course of the insurer’s business;

(e) All managementagreements, service contractsand all cost-sharing arrangements;
) Reinsurance agreements;
(9) Dividends and other distributions to shareholders; and
(n) Consolidated tax allocation agreements;
()] Any pledge of the insurer’s stock, including stock of any subsidiary or controlling affiliate, for a

loan madeto any memberof the insurance holding company system;

5) If requested by the commissioner, the insurer shall include financial statements of or within an
insurance holding company system, including all affiliates. Financial statements may include but
are not limited to annual audited financial statements filed with the U.S. Securities and Exchange
Commission (SEC) pursuant to the Securities Act of 1933, as amended, or the Securities
Exchange Act of 1934, as amended. An insurer required to file financial statements pursuant to
this paragraph may satisfy the request by providing the commissioner with the most recently filed
parent corporation financialstatementsthat have been filed with the SEC;

(6) Other matters concerning transactions between registered insurers and any affiliates as may be
included from time to time in any registration formsadopted orapproved by the commissioner;

Drafting Note: Neither option belowis intended to modify applicable state insuranceand/or corporate law requirements.

) Statements that the insurer’s board of directors oversees corporate governance and internal
controls and that the insurer’s officers or senior management have approved, implemented, and
continue to maintain and monitor corporate governance and internal control procedures; and

Alternative Section 4B(7):

) Statements that the insurer’s board of directors is responsible for and oversees corporate
governance and internal controls and that the insurer’s officers or senior management have
approved, implemented, and continue to maintain and monitor corporate governanceand internal
control procedures; and

8) Any other information required by the commissioner by rule or regulation.

C. Summary of Changes to Registration Statement. All registration statements shall contain a summary
outlining all items in the current registration statement representing changes from the prior registration
statement.
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Materiality. No information need be disclosed on the registration statement filed pursuant to Subsection B
if the information is not material for the purposes of this section. Unless the commissioner by rule,
regulation or order provides otherwise; sales, purchases, exchanges, loans or extensions of credit,
investments, or guaranteesinvolving one-half of one percent (.5%) or less of an insurer’s admitted assetsas
of the 31st day of December next preceding shall not be deemed material for purposes of this section.

Reporting of Dividends to Shareholders. Subject to Section 5B, each registered insurer shall report to the
commissioner all dividends and other distributions to shareholders within fifteen (15) business days
following the declaration thereof.

Information of Insurers. Any person within an insurance holding company system subject to registration
shall be required to provide complete and accurate information to an insurer, where the information is
reasonably necessary to enable the insurer to comply with the provisions of this Act.

Termination of Registration. The commissioner shall terminate the registration of any insurer which
demonstratesthatitno longer is a memberof an insurance holding company system.

Consolidated Filing. The commissioner may require or allow two (2) or more affiliated insurers subject to
registration to file a consolidated registration statement.

Alternative Registration. The commissioner may allow an insurer which is authorized to do business in this
state and which is part of an insurance holding company system to register on behalf of any affiliated
insurer which is required to register under Subsection A and to file all information and material required to
be filed underthis section.

Exemptions. The provisions of this section shall not apply to any insurer, information or transaction if and
to the extent that the commissioner by rule, regulation or order shall exempt the same from the provisions
of this section.

Disclaimer. Any person may file with the commissioner a disclaimer of affiliation with any authorized
insurer or a disclaimer may be filed by the insurer or any memberof an insurance holding company system.
The disclaimer shall fully disclose all material relationships and bases for affiliation between the person
and the insurer as well as the basis for disclaiming the affiliation. A disclaimer of affiliation shall be
deemed to have been granted unless the commissioner, within thirty (30) days following receipt of a
complete disclaimer, notifies the filing party the disclaimer is disallowed. In the event of disallowance, the
disclaiming party may request an administrative hearing, which shall be granted. The disclaiming party
shall be relieved of its duty to register under this section if approval of the disclaimer has been granted by
the commissioner, or if the disclaimer is deemed to have been approved.

Enterprise Risk Filing. The ultimate controlling person of every insurer subject to registration shall also file
an annual enterprise risk report. The report shall, to the best of the ultimate controlling person’s knowledge
and belief, identify the material risks within the insurance holding company system that could pose
enterprise risk to the insurer. The report shall be filed with the lead state commissioner of the insurance
holding company system asdetermined by the procedures within the Financial Analysis Handbook adopted
by the National Association of Insurance Commissioners.

Violations. The failure to file a registration statement or any summary of the registration statement or
enterprise risk filing required by this section within the time specified for filing shall be a violation of this
section.
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Section 5. Standards and Management of an Insurer Within an Insurance Holding Company System
A Transactions Within an Insurance Holding Company System

@ Transactions within an insurance holding company system to which an insurer subject to
registration is a party shall be subject to the following standards:

@) The terms shall be fairand reasonable;

(b) Agreements for cost sharing services and management shall include such provisions as
required by rule and regulation issued by the commissioner;

(c) Charges or fees for services performed shall be reasonable;

) Expenses incurred and payment received shall be allocated to the insurer in conformity
with customary insurance accounting practices consistently applied;

(e) The books, accounts and records of each party to all such transactions shall be so
maintained asto clearly and accurately disclose the nature and details of the transactions
including such accounting information as is necessary to support the reasonableness of
the charges or fees to the respective parties; and

) The insurer’s surplus as regards policyholders following any dividends or distributions to
shareholder affiliates shall be reasonable in relation to the insurer’s outstanding liabilities
and adequate to meet its financial needs.

2 The following transactions involving a domestic insurer and any person in its insurance holding
company system, includingamendments or modifications of affiliate agreements previously filed
pursuantto this section, which are subjectto any materiality standards contained in subparagraphs
(@) through (g), may not be entered into unless the insurer has notified the commissioner in writing
of its intention to enter into the transaction at least thirty (30) days prior thereto, or such shorter
period as the commissioner may permit, and the commissioner has not disapproved it within that
period. The notice for amendments or modifications shall include the reasons for the change and
the financial impact on the domestic insurer. Informal notice shall be reported, within thirty (30)
daysaftera termination of a previously filed agreement,to the commissioner fordetermination of
the type of filing required, if any.

@) Sales, purchases, exchanges, loans, extensions of credit, or investments, provided the
transactionsare equalto or exceed:

0] With respect to nonlife insurers, the lesser of three percent (3%) of the insurer’s
admitted assets or twenty-five percent (25%) of surplus as regards policyholders
asof the 31st day of December next preceding;

(ii) With respect to life insurers, three percent (3%) of the insurer’s admitted assets
asof the 31stday of December next preceding;

(b) Loans or extensions of credit to any person who is not an affiliate, where the insurer
makes loans or extensions of credit with the agreement or understanding that the
proceeds of the transactions, in whole or in substantial part, are to be used to make loans
or extensions of credit to, to purchase assets of, or to make investmentsin, any affiliate of
the insurer makingthe loansor extensions of credit provided the transactionsare equal to
or exceed:

0] With respect to nonlife insurers, the lesser of three percent (3%) of the insurer’s
admitted assets or twenty-five percent (25%) of surplus as regards policyholders
asof the 31stday of December next preceding;
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(ii) With respect to life insurers, three percent (3%) of the insurer’s admitted assets
asof the 31stday of December next preceding;

Reinsurance agreements or modifications thereto, including:
0] All reinsurance pooling agreements;

(i) Agreements in which the reinsurance premium or a change in the insurer’s
liabilities, or the projected reinsurance premium or a change in the insurer’s
liabilities in any of the next three years, equals or exceeds five percent (5%) of
the insurer’s surplus as regards policyholders, as of the 31st day of December
next preceding, including those agreements which may require as consideration
the transfer of assets from an insurer to a non-affiliate, if an agreement or
understandingexists between the insurer and non-affiliate thatany portion of the
assetswill betransferred to one or more affiliates of the insurer;

All management agreements, service contracts, tax allocation agreements, guaranteesand
all cost-sharing arrangements;

Guaranteeswhen made by a domestic insurer; provided, however, thata guarantee which
is quantifiable as to amount is not subject to the notice requirements of this paragraph
unless it exceeds the lesser of one-half of one percent ((5%) of the insurer’s admitted
assets or ten percent (10%) of surplus as regards policyholders as of the 31st day of
December next preceding. Further, all guaranteeswhich are not quantifiable asto amount
are subject to the notice requirements of this paragraph;

Direct or indirect acquisitions or investments in a person that controls the insurer or in an
affiliate of the insurer in an amount which, together with its present holdings in such
investments, exceeds two and one-half percent (2.5%) of the insurer’s surplus to
policyholders. Direct or indirect acquisitions or investments in subsidiaries acquired
pursuant to Section 2 of this Act (or authorized under any other section of this Chapter),
or in non-subsidiary insurance affiliates that are subject to the provisions of this Act, are
exempt from this requirement; and

Drafting Note: When reviewing the notification required to be submitted pursuant to Section 5A(2)(f), the commissioner should examine prior and existing
investments of this type to establish that these investments separately or together with other transactions, are not being madeto contravene the dividend
limitations set forth in Section 5B. However, an investment in a controlling person orin an affiliate shall not be considered adividend or distribution to
shareholders when applying Section 5B of this Act.
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Any material transactions, specified by regulation, which the commissioner determines
may adversely affect the interests of the insurer’s policyholders.

Nothing in this paragraph shall be deemed to authorize or permit any transactions which,
in the case of an insurer not a member of the same insurance holding company system,
would be otherwise contrary to law.

A domestic insurer may not enter into transactions which are part of a plan or series of like
transactions with persons within the insurance holding company system if the purpose of those
separate transactions is to avoid the statutory threshold amount and thus avoid the review that
would occur otherwise. If the commissioner determines that separate transactions were entered

into over any twelve-month period for that purpose, the commissioner may exercise his or her

authority under Section 11.

The commissioner, in reviewing transactions pursuant to Subsection A(2), shall consider whether
the transactions comply with the standards set forth in Subsection A(1) and whether they may
adversely affect the interests of policyholders.
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5) The commissioner shall be notified within thirty (30) days of any investment of the domestic
insurer in any one corporation if the total investment in the corporation by the insurance holding
company system exceeds ten percent (10%) of the corporation’s voting securities.

B. Dividends and other Distributions

No domestic insurer shall pay any extraordinary dividend or make any other extraordinary distribution to
its shareholders until thirty (30) days after the commissioner has received notice of the declaration thereof
and has not within that period disapproved the payment, or until the commissioner has approved the
payment within the thirty-day period.

For purposes of this section, an extraordinary dividend or distribution includes any dividend or distribution
of cash or other property, whose fair market value together with that of other dividends or distributions
made within the preceding twelve (12) monthsexceedsthe lesser of:

@ Ten percent (10%) of the insurer’s surplus as regards policyholders as of the 31stday of December
next preceding; or

) The net gain from operations of the insurer, if the insurer is a life insurer, or the net income, if the
insurer is not a life insurer, not including realized capital gains, for the twelve-month period
ending the 31st day of December next preceding, butshall notinclude pro rata distributions of any
class of the insurer’s own securities.

In determining whether a dividend or distribution is extraordinary, an insurer other than a life insurer may
carry forward net income from the previous two (2) calendar years that has not already been paid out as
dividends. This carry-forward shall be computed by taking the net income from the second and third
preceding calendar years, not including realized capital gains, less dividends paid in the second and
immediate preceding calendaryears.

Notwithstanding any other provision of law, an insurer may declare an extraordinary dividend or
distribution which is conditional upon the commissioner’s approval, and the declaration shall confer no
rights upon shareholders until (1) the commissioner has approved the payment of the dividend or
distribution or (2) the commissioner has not disapproved payment within the thirty-day period referred to
above.

Drafting Note: Thefollowing Subsection C entitled “Management of Domestic Insurers Subject to Registration” is optional and is to be adopted according
to the needs of the individual jurisdiction.

C. Management of Domestic Insurers Subject To Registration.

@ Notwithstanding the control of a domestic insurer by any person, the officers and directors of the
insurer shall not thereby be relieved of any obligation or liability to which they would otherwise
be subject by law, and the insurer shall be managed so as to assure its separate operating identity
consistent with this Act.

2) Nothing in this section shall preclude a domestic insurer from having or sharing a common
management or cooperative or joint use of personnel, property or services with one or more other
persons under arrangements meetingthe standards of Section 5A(1).

®3) Not less than one-third of the directors of a domestic insurer, and not less than one-third of the
members of each committee of the board of directors of any domestic insurer shall be persons who
are not officers or employees of the insurer or of any entity controlling, controlled by, or under
common control with the insurer and who are not beneficial owners of a controlling interest in the
voting stock of the insurer or entity. At least one such person must be included in any quorum for
the transaction of businessat any meeting of the board of directors or any committee thereof.
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The board of directors of a domestic insurer shall establish one or more committees comprised
solely of directors who are not officers or employees of the insurer or of any entity controlling,
controlled by, or under common control with the insurer and who are not beneficial owners of a
controlling interest in the voting stock of the insurer or any such entity. The committee or
committees shall have responsibility for nominating candidates for director for election by
shareholders or policyholders, evaluating the performance of officers deemed to be principal
officers of the insurer and recommendingto the board of directors the selection and compensation
of the principal officers.

The provisions of Paragraphs (3) and (4) shall not apply to a domestic insurer if the person
controlling the insurer, such as an insurer, a mutual insurance holding company, or a publicly held
corporation, has a board of directors and committees thereof that meet the requirements of
Paragraphs (3) and (4) with respect to such controlling entity.

An insurer may make application to the commissioner for a waiver from the requirements of this
subsection, if the insurer’s annual direct written and assumed premium, excluding premiums
reinsured with the Federal Crop Insurance Corporation and Federal Flood Program, is less than
$300,000,000. An insurer may also make application to the commissioner for a waiver from the
requirements of this subsection based upon unique circumstances. The commissioner may
consider various factors including, but not limited to, the type of business entity, volume of
business written, availability of qualified board members, or the ownership or organizational
structure of the entity.

Adequacy of Surplus. For purposes of this Act, in determining whether an insurer’s surplus as regards
policyholders is reasonable in relation to the insurer’s outstanding liabilities and adequate to meet its
financialneeds, the following factors,amongothers, shall be considered:

@) The size of the insurer as measured by its assets, capital and surplus, reserves, premium writings,
insurance in force and otherappropriate criteria;

2) The extent to which the insurer’s business is diversified amongseveral lines of insurance;

3) The numberand size of risks insured in each line of business;

4 The extent of the geographical dispersion of the insurer’s insured risks;

(5) The nature and extent of the insurer’s reinsurance program;

(6) The quality, diversification and liquidity of the insurer’s investment portfolio;

(7) The recent pastand projected future trend in the size of the insurer’s investment portfolio;

(8) The surplus asregards policyholders maintained by othercomparable insurers;

9 The adequacy of the insurer’s reserves; and

(10) The quality and liquidity of investments in affiliates. The commissioner may treat any such
investment as a disallowed asset for purposes of determining the adequacy of surplus as regards
policyholders whenever in the judgment of the commissioner the investment so warrants.

Examination

Power of Commissioner. Subject to the limitation contained in this section and in addition to the powers
which the commissioner has under Sections [insert applicable sections] relating to the examination of
insurers, the commissioner shall have the power to examine any insurer registered under Section 4 and its
affiliates to ascertain the financial condition of the insurer, including the enterprise risk to the insurer by the
ultimate controlling party, or by any entity or combination of entities within the insurance holding company
system, or by the insurance holding company system on a consolidated basis.
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Access to Booksand Records.

@ The commissioner may order any insurer registered under Section 4 to produce such records,
books, or other information papers in the possession of the insurer or its affiliates as are
reasonably necessary to determine compliance with this Chapter.

2) To determine compliance with this Chapter, the commissioner may order any insurer registered
under Section 4 to produce information not in the possession of the insurer if the insurer can
obtain access to such information pursuant to contractual relationships, statutory obligations, or
other method. In the event the insurer cannot obtain the information requested by the
commissioner, the insurer shall provide the commissioner a detailed explanation of the reason that
the insurer cannot obtain the information and the identity of the holder of information. Whenever
it appears to the commissioner that the detailed explanation is without merit, the commissioner
may require, after notice and hearing, the insurer to pay a penalty of $[insert amount] for each
day’sdelay, or may suspend or revoke the insurer’s license.

Use of Consultants. The commissioner may retain at the registered insurer’s expense such attorneys,
actuaries, accountants and other experts not otherwise a part of the commissioner’s staff as shall be
reasonably necessary to assist in the conduct of the examination under Subsection A above. Any persons so
retained shall be under the direction and control of the commissioner and shall act in a purely advisory
capacity.

Expenses. Each registered insurer producing for examination records, books and papers pursuant to
Subsection A above shall be liable for and shall pay the expense of examination in accordance with Section
[insert applicable section].

Compelling Production. In the event the insurer fails to comply with an order, the commissioner shall have
the power to examine the affiliates to obtain the information. The commissioner shall also have the power
to issue subpoenas,to administer oaths,and to examine under oath any person for purposes of determining
compliance with this section. Upon the failure or refusal of any person to obey a subpoena, the
commissioner may petition a court of competent jurisdiction, and upon proper showing, the court may enter
an order compelling the witness to appearand testify or produce documentary evidence. Failure to obey the
court order shall be punishable ascontempt of court. Every person shall be obliged to attend asa witness at
the place specified in the subpoena, when subpoenaed, anywhere within the state. He or she shall be
entitled to the same fees and mileage, if claimed, as a witness in [insert appropriate statutory reference to
trial-level court in that state], which fees, mileage, and actual expense, if any, necessarily incurred in
securing the attendance of witnesses, and their testimony, shall be itemized and charged against, and be
paid by, the company beingexamined.

Supervisory Colleges

Power of Commissioner. With respect to any insurer registered under Section 4, and in accordance with
Subsection C below, the commissioner shall also have the power to participate in a supervisory college for
any domestic insurer that is part of an insurance holding company system with international operations in
order to determine compliance by the insurer with this Chapter. The powers of the commissioner with
respect to supervisory colleges include, but are not limited to, the following:

@ Initiating the establishment of a supervisory college;

2) Clarifying the membership and participation of other supervisors in the supervisory college;

3) Clarifying the functions of the supervisory college and the role of other regulators, including the
establishment of a group-wide supervisor;

4 Coordinating the ongoing activities of the supervisory college, including planning meetings,
supervisory activities, and processes for information sharing; and

(5) Establishing a crisis managementplan.
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Expenses. Each registered insurer subject to this section shall be liable for and shall pay the reasonable
expenses of the commissioner’s participation in a supervisory college in accordance with Subsection C
below, including reasonable travel expenses. For purposes of this section, a supervisory college may be
convened as either a temporary or permanent forum for communication and cooperation between the
regulators charged with the supervision of the insurer or its affiliates,and the commissioner may establish a
regular assessmentto the insurer for the payment of these expenses.

Supervisory College. In order to assess the business strategy, financial position, legal and regulatory
position, risk exposure, risk management and governance processes, and as part of the examination of
individual insurers in accordance with Section 6, the commissioner may participate in a supervisory college
with other regulators charged with supervision of the insurer or its affiliates, including other state, federal
and international regulatory agencies. The commissioner may enter into agreements in accordance with
Section 8C providing the basis for cooperation between the commissioner and the other regulatory
agencies, and the activities of the supervisory college. Nothing in this section shall delegate to the
supervisory college the authority of the commissioner to regulate or supervise the insurer or its affiliates
within its jurisdiction.

Group-wide Supervision of Internationally Active Insurance Groups

The commissioner is authorized to actasthe group-wide supervisor forany internationally active insurance
group in accordance with the provisions of this section. However, the commissioner may otherwise
acknowledge another regulatory official as the group-wide supervisor where the internationally active
insurance group:

@ Does not have substantialinsurance operationsin the United States;
2 Hassubstantialinsurance operationsin the United States,but notin this state; or
(3) Has substantial insurance operations in the United States and this state, but the commissioner has

determined pursuant to the factors set forth in Subsections B and F that the other regulatory
official is the appropriate group-wide supervisor.

An insurance holding company system that does not otherwise qualify as an internationally active
insurance group may request that the commissioner make a determination or acknowledgment as to a
group-wide supervisor pursuantto this section.

In cooperation with other state, federal and international regulatory agencies, the commissioner will
identify a single group-wide supervisor for an internationally active insurance group. The commissioner
may determine thatthe commissioner is the appropriate group-wide supervisor for an internationally active
insurance group that conducts substantial insurance operations concentrated in this state. However, the
commissioner may acknowledge that a regulatory official from another jurisdiction is the appropriate
group-wide supervisor for the internationally active insurance group. The commissioner shall consider the
following factorswhen makinga determination or acknowledgment underthis subsection:

@ The place of domicile of the insurers within the internationally active insurance group that hold
the largest share of the group’s written premiums, assets or liabilities;

) The place of domicile of the top-tiered insurer(s) in the insurance holding company system of the
internationally active insurance group;

®3) The location of the executive offices or largest operational offices of the internationally active
insurance group;
@ Whether another regulatory official is acting or is seeking to act as the group-wide supervisor

under a regulatory system that the commissioner determines to be:

@) Substantially similar to the system of regulation provided underthe laws of this state, or
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() Otherwise sufficient in terms of providing for group-wide supervision, enterprise risk
analysis, and cooperation with otherregulatory officials; and

6)) Whether another regulatory official acting or seeking to act as the group-wide supervisor provides
the commissioner with reasonably reciprocal recognition and cooperation.

However, a commissioner identified under this section as the group-wide supervisor may determine that it
is appropriate to acknowledge another supervisor to serve as the group-wide supervisor. The
acknowledgment of the group-wide supervisor shall be made after consideration of the factors listed in
Paragraphs (1) through (5) above, and shall be made in cooperation with and subject to the
acknowledgment of other regulatory officials involved with supervision of members of the internationally
active insurance group, and in consultation with the internationally active insurance group.

C. Notwithstanding any other provision of law, when another regulatory official is acting as the group-wide
supervisor of aninternationally active insurance group, the commissioner shall acknowledge that regulatory
official as the group-wide supervisor. However, in the event of a material change in the internationally
active insurance group thatresults in:

@ The internationally active insurance group’s insurers domiciled in this state holding the largest
share of the group’s premiums, assetsor liabilities; or

)] This state being the place of domicile of the top-tiered insurer(s) in the insurance holding company
system of the internationally active insurance group, the commissioner shall make a determination
or acknowledgment as to the appropriate group-wide supervisor for such an internationally active
insurance group pursuantto Subsection B.

D. Pursuant to Section 6, the commissioner is authorized to collect from any insurer registered pursuant to
Section 4 all information necessary to determine whether the commissioner may act as the group-wide
supervisor of an internationally active insurance group or if the commissioner may acknowledge another
regulatory official to act as the group-wide supervisor. Prior to issuing a determination that an
internationally active insurance group is subject to group-wide supervision by the commissioner, the
commissioner shall notify the insurer registered pursuant to Section 4 and the ultimate controlling person
within the internationally active insurance group. The internationally active insurance group shall have not
less than thirty (30) days to provide the commissioner with additional information pertinent to the pending
determination. The commissioner shall publish in the [insert name of state administrative record] and on its
Internet website the identity of internationally active insurance groups that the commissioner has
determined are subject to group-wide supervision by the commissioner.

E. If the commissioner is the group-wide supervisor for an internationally active insurance group, the
commissioner is authorized to engage in any of the following group-wide supervision activities:

€8] Assess the enterprise risks within the internationally active insurance group to ensure that:

@) The material financial condition and liquidity risks to the members of the internationally
active insurance group that are engaged in the business of insurance are identified by
management,and

(b) Reasonable and effective mitigation measuresarein place;

(2) Request, from any member of an internationally active insurance group subject to the
commissioner’s supervision, information necessary and appropriate to assess enterprise risk,
including, but not limited to, information about the members of the internationally active
insurance group regarding:

@) Governance, risk assessmentand management,

(b) Capitaladequacy,and

(©) Material intercompany transactions;

© 2015 National Association of Insurance Commissioners 440-21

28



Section 8.

440-22

A

Insurance Holding Company System Regulatory Act

3) Coordinate and, through the authority of the regulatory officials of the jurisdictions where
members of the internationally active insurance group are domiciled, compel development and
implementation of reasonable measuresdesigned to ensure that the internationally active insurance
group is able to timely recognize and mitigate enterprise risks to members of such internationally
active insurance group thatare engaged in the business of insurance;

4 Communicate with other state, federal and international regulatory agencies for members within
the internationally active insurance group and share relevant information subject to the
confidentiality provisions of Section 8, through supervisory colleges as set forth in Section 7 or
otherwise;

() Enter into agreements with or obtain documentation from any insurer registered under Section 4,
any member of the internationally active insurance group, and any other state, federal and
international regulatory agencies for members of the internationally active insurance group,
providing the basis for or otherwise clarifying the commissioner's role as group-wide supervisor,
including provisions for resolving disputes with other regulatory officials. Such agreements or
documentation shall not serve as evidence in any proceeding that any insurer or person within an
insurance holding company system not domiciled or incorporated in this state is doing business in
this state or is otherwise subject to jurisdiction in this state; and

(6) Other group-wide supervision activities, consistent with the authorities and purposes enumerated
above, asconsidered necessary by the commissioner.

If the commissioner acknowledges thatanotherregulatory official from a jurisdiction thatis notaccredited
by the NAIC is the group-wide supervisor, the commissioner is authorized to reasonably cooperate, through
supervisory colleges or otherwise, with group-wide supervision undertaken by the group-wide supervisor,
provided that:

1 The commissioner's cooperation is in compliance with the laws of this state; and

2) The regulatory official acknowledged as the group-wide supervisor also recognizes and cooperates
with the commissioner's activities as a group-wide supervisor for other internationally active
insurance groups where applicable. Where such recognition and cooperation is not reasonably
reciprocal, the commissioner is authorized to refuse recognition and cooperation.

The commissioner is authorized to enter into agreements with or obtain documentation from any insurer
registered under Section 4, any affiliate of the insurer, and other state, federal and international regulatory
agencies for members of the internationally active insurance group, that provide the basis for or otherwise
clarify a regulatory official's role as group-wide supervisor.

The commissioner may promulgate regulations necessary for the administration of this section.

A registered insurer subject to this section shall be liable for and shall pay the reasonable expenses of the
commissioner's participation in the administration of this section, including the engagement of attorneys,
actuariesand any otherprofessionalsand all reasonable travelexpenses.

Confidential Treatment

Documents, materials or other information in the possession or control of the Department of Insurancethat
are obtained by or disclosed to the commissioner or any other person in the course of an examination or
investigation made pursuant to Section 6 and all information reported or provided to the Department of
Insurance pursuantto Section 3B(12) and (13), Section 4, Section 5 and Section 7.1 shall be confidential by
law and privileged, shall not be subject to [insert open records, freedom of information, sunshine or other
appropriate phrase], shall not be subject to subpoena,and shallnot be subject to discovery or admissible in
evidence in any private civil action. However, the commissioner is authorized to use the documents,
materials or other information in the furtherance of any regulatory or legal action brought as a part of the
commissioner’s official duties. The commissioner shall not otherwise make the documents, materials or
other information public without the prior written consent of the insurer to which it pertains unless the
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commissioner, after giving the insurer and its affiliates who would be affected thereby notice and
opportunity to be heard, determines that the interest of policyholders, shareholders or the public will be
served by the publication thereof, in which event the commissioner may publish all or any part in such
manneras may be deemed appropriate.

B. Neither the commissioner nor any person who received documents, materials or other information while
acting under the authority of the commissioner or with whom such documents, materials or other
information are shared pursuant to this Act shall be permitted or required to testify in any private civil
action concerning any confidential documents, materials, or information subject to Subsection A.

C. Inorder to assist in the performance of the commissioner’s duties, the commissioner:

(1) May share documents, materials or other information, including the confidential and privileged
documents, materials or information subject to Subsection A, with other state, federal and
international regulatory agencies, with the NAIC and its affiliates and subsidiaries, and with state,
federal, and international law enforcement authorities, including members of any supervisory
college described in Section 7, provided that the recipient agrees in writing to maintain the
confidentiality and privileged status of the document, material or other information, and has
verified in writing the legal authority to maintain confidentiality.

(2) Notwithstanding paragraph (1) above, the commissioner may only share confidential and
privileged documents, material, or information reported pursuant to Section 4L with
commissioners of states having statutes or regulations substantially similar to Subsection A and
who have agreed in writing not to disclose such information.

(3) May receive documents, materials or information, including otherwise confidential and privileged
documents, materials or information from the NAIC and its affiliates and subsidiaries and from
regulatory and law enforcement officials of other foreign or domestic jurisdictions, and shall
maintain as confidential or privileged any document, material or information received with notice
or the understanding that it is confidential or privileged under the laws of the jurisdiction that is
the source of the document, material or information; and

4) Shall enter into written agreements with the NAIC governing sharing and use of information
provided pursuantto this Act consistent with this subsection that shall:

0] Specify procedures and protocols regarding the confidentiality and security of
information shared with the NAIC and its affiliates and subsidiaries pursuant to this Act,
including procedures and protocols for sharing by the NAIC with other state, federal or
international regulators;

(i) Specify that ownership of information shared with the NAIC and its affiliates and
subsidiaries pursuant to this Act remains with the commissioner and the NAIC’s use of
the information is subject to the direction of the commissioner:

(iii) Require prompt notice to be given to an insurer whose confidential information in the
possession of the NAIC pursuant to this Act is subject to a request or subpoena to the
NAIC for disclosure or production; and

(iv) Require the NAIC and its affiliates and subsidiaries to consent to intervention by an
insurer in any judicial or administrative action in which the NAIC and its affiliates and
subsidiaries may be required to disclose confidentialinformation aboutthe insurer shared
with the NAIC and its affiliatesand subsidiaries pursuantto this Act.

D. The sharing of information by the commissioner pursuant to this Act shall not constitute a delegation of
regulatory authority or rulemaking, and the commissioner is solely responsible for the administration,
execution and enforcement of the provisions of this Act.
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No waiver of any applicable privilege or claim of confidentiality in the documents, materials or information
shall occur as a result of disclosure to the commissioner under this section or as a result of sharing as
authorized in Subsection C.

Documents, materials or other information in the possession or control of the NAIC pursuant to this Act
shall be confidential by law and privileged, shall not be subject to [insert open records, freedom of
information, sunshine or other appropriate phrase], shall not be subject to subpoena, and shall not be
subjectto discovery or admissible in evidence in any private civil action.

Rules and Regulations

The commissioner may, upon notice and opportunity for all interested persons to be heard, issue such rules, regulations and
orders asshall be necessary to carry out the provisions of this Act.

Section 10.

A.
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Injunctions, Prohibitions Against Voting Securities, Sequestration of Voting Securities

Injunctions. Whenever it appearsto the commissioner thatany insurer or any director, officer, employee or
agentthereof hascommitted or is aboutto commita violation of this Act or of any rule, regulation or order
issued by the commissioner hereunder, the commissioner may apply to the [insert title] Court for the county
in which the principal officer of the insurer is located or if the insurer has no office in this state then to the
[insert title] Court for [insert county] County for an order enjoining the insurer or director, officer,
employee or agent thereof from violating or continuing to violate this Act or any rule, regulation or order,
and for such other equitable relief as the nature of the case and the interest of the insurer’s policyholders,
creditors and shareholdersor the public may require.

Voting of Securities; When Prohibited. No security which is the subject of any agreement orarrangement
regarding acquisition, or which is acquired or to be acquired, in contravention of the provisions of this Act
or of any rule, regulation or order issued by the commissioner hereunder may be voted atany shareholder’s
meeting, or may be counted for quorum purposes, and any action of shareholdersrequiring the affirmative
vote of a percentage of shares may be taken as though the securities were not issued and outstanding; but
no action taken at any such meeting shall be invalidated by the voting of the securities, unless the action
would materially affect control of the insurer or unless the courts of this state have so ordered. If an insurer
or the commissioner has reason to believe that any security of the insurer has been or is about to be
acquired in contravention of the provisions of this Act or of any rule, regulation or order issued by the
commissioner hereunder; the insurer or the commissioner may apply to the [insert title] Court for the
county in which the insurer has its principle place of business to enjoin any offer, request, invitation,
agreement or acquisition made in contravention of Section 3 or any rule, regulation or order issued by the
commissioner thereunder to enjoin the voting of any security so acquired, to void any vote of the security
already castatany meeting of shareholders and forsuch other equitable relief as the nature of the case and
the interest of the insurer’s policyholders, creditor and shareholders or the public may require.

Sequestration of Voting Securities. In any case where a person has acquired or is proposing to acquire any
voting securities in violation of this Act or any rule, regulation or order issued by the commissioner
hereunder, the [insert title] Court for [insert county] County or the [insert title] Court for the county in
which the insurer has its principal place of business may, on such notice as the court deems appropriate,
upon the application of the insurer or the commissioner, seize or sequester any voting securities of the
insurer owned directly or indirectly by the person, and issue such order as may be appropriate to effectuate
the provisions of this Act.

Notwithstanding any other provisions of law, for the purposes of this Act the situs of the ownership of the
securities of domestic insurers shall be deemed to be in this state.
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Sanctions

Any insurer failing, without just cause, to file any registration statement as required in this Act shall be
required, afternotice and hearing, to pay a penalty of $[insert amount] foreach day’sdelay, to be recovered
by the commissioner of Insurance and the penalty so recovered shall be paid into the General Revenue
Fund of this state. The maximum penalty under this section is $[insert amount]. The commissioner may
reduce the penalty if the insurer demonstratesto the commissioner that the imposition of the penalty would
constitute a financialhardship to the insurer.

Every director or officer of an insurance holding company system who knowingly violates, participates in,
or assents to, or who knowingly shall permit any of the officers or agents of the insurer to engage in
transactions or make investments which have not been properly reported or submitted pursuant to Section
4A, 5A(2), or 5B, or which violate this Act, shall pay, in their individual capacity, a civil forfeiture of not
more than $[insert amount] perviolation, after notice and hearing before the commissioner. In determining
the amount of the civil forfeiture, the commissioner shall take into account the appropriateness of the
forfeiture with respect to the gravity of the violation, the history of previous violations, and such other
mattersas justice may require.

Whenever it appears to the commissioner that any insurer subject to this Act or any director, officer,
employee or agent thereof has engaged in any transaction or entered into a contract which is subject to
Section 5 of this Act and which would not have been approved had the approval been requested, the
commissioner may order the insurer to cease and desist immediately any further activity under that
transaction or contract. After notice and hearing the commissioner may also order the insurer to void any
contracts and restore the status quo if the action is in the best interest of the policyholders, creditors or the
public.

Whenever it appears to the commissioner that any insurer or any director, officer, employee or agent
thereof has committed a willful violation of this Act, the commissioner may cause criminal proceedings to
be instituted by the [insert title] Court for the county in which the principal office of the insurer is located
or if the insurer has no office in this state, then by the [insert county] Court for [insert title] County against
the insurer or the responsible director, officer, employee or agent thereof. Any insurer which willfully
violates this Act may be fined not more than $[insert amount]. Any individual who willfully violates this
Act may be fined in his or her individual capacity not more than $[insert amount] or be imprisoned for not
more than one to three (3) years or both.

Any officer, director or employee of an insurance holding company system who willfully and knowingly
subscribes to or makes or causes to be made any false statements or false reports or false filings with the
intent to deceive the commissioner in the performance of his or her duties under this Act, upon conviction
shall be imprisoned for not more than [insert amount] years or fined $[insert amount] or both. Any fines
imposed shall be paid by the officer, director or employee in his or her individual capacity.

Whenever it appearsto the commissioner thatany person hascommitted a violation of Section 3 of this Act
and which prevents the full understanding of the enterprise risk to the insurer by affiliates or by the
insurance holding company system, the violation may serve as an independent basis for disapproving
dividends or distributions and for placing the insurer under an order of supervision in accordance with
[insert appropriate statutory reference related to orders of supervision.

Receivership

Whenever it appearsto the commissioner thatany person hascommitted a violation of this Act which so impairs the financial
condition of a domestic insurer as to threaten insolvency or make the further transaction of business by it hazardous to its
policyholders, creditors, shareholders or the public, then the commissioner may proceed as provided in Section [insert
applicable section] of this Chapterto take possessions of the property of the domestic insurer and to conduct its business.
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Recovery

If an order for liquidation or rehabilitation of a domestic insurer has been entered, the receiver appointed
under the order shall have a right to recover on behalf of the insurer, (i) from any parent corporation or
holding company or person or affiliate who otherwise controlled the insurer, the amount of distributions
(other than distributions of shares of the same class of stock) paid by the insurer on its capital stock, or (ii)
any payment in the form of a bonus, termination settlement or extraordinary lump sum salary adjustment
made by the insurer or its subsidiary to a director, officer or employee, where the distribution or payment
pursuant to (i) or (ii) is made at any time during the one year preceding the petition for liquidation,
conservation or rehabilitation, as the case may be, subject to the limitations of Subsections B, C, and D of
this section.

No distribution shall be recoverable if the parent or affiliate shows that when paid the distribution was
lawful and reasonable, and that the insurer did not know and could not reasonably have known that the
distribution might adversely affectthe ability of the insurer to fulfill its contractualobligations.

Any person who was a parent corporation or holding company or a person who otherwise controlled the
insurer or affiliate at the time the distributions were paid shall be liable up to the amount of distributions or
payments under Subsection A which the person received. Any person who otherwise controlled the insurer
at the time the distributions were declared shall be liable up to the amount of distributions that would have
been received if they had been paid immediately. If two (2) or more persons are liable with respect to the
same distributions, they shall be jointly and severally liable.

The maximum amount recoverable under this section shall be the amount needed in excess of all other
available assets of the impaired or insolvent insurer to pay the contractual obligations of the impaired or
insolvent insurer and to reimburse any guaranty funds.

To the extent that any person liable under Subsection C of this section is insolvent or otherwise fails to pay
claims due from it, its parent corporation or holding company or person who otherwise controlled it at the
time the distribution was paid, shall be jointly and severally liable for any resulting deficiency in the
amount recovered from the parent corporation or holding company or person who otherwise controlled it.

Revocation, Suspension, or Nonrenewal of Insurer’s License

Whenever it appears to the commissioner that any person has committed a violation of this Act which makes the continued
operation of an insurer contrary to the interests of policyholders or the public, the commissioner may, after giving notice and
anopportunity to be heard, suspend, revoke or refuse to renew the insurer’s license or authority to do business in this state for
such period as the commissioner finds is required for the protection of policyholders or the public. Any such determination
shall be accompanied by specific findings of factand conclusions of law.

Section 15.

A.
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Judicial Review, Mandamus

Any person aggrieved by any act, determination, rule, regulation or order or any other action of the
commissioner pursuant to this Act may appeal to the [insert title] Court for [insert county] County. The
court shall conduct its review without a jury and by trial de novo, except that if all parties, including the
commissioner, so stipulate, the review shall be confined to the record. Portions of the record may be
introduced by stipulation into evidence in a trial de novo asto those parties so stipulating.

The filing of an appeal pursuant to this section shall stay the application of any rule, regulation, order or
other action of the commissioner to the appealing party unless the court, aftergiving the party notice and an
opportunity to be heard, determines that a stay would be detrimental to the interest of policyholders,
shareholders, creditors or the public.

Any person aggrieved by any failure of the commissioner to act or make a determination required by this
Act may petition the [insert title] Court for [insert county] County fora writ in the nature of a mandamusor
a peremptory mandamusdirecting the commissioner to act or make a determination.
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Section 16. Conflict with Other Laws

All laws and parts of laws of this state inconsistent with this Act are hereby superseded with respect to matters covered by
this Act.

Section 17. Separability of Provisions

If any provision of this Act or the application thereof to any person or circumstances is held invalid, the invalidity shall not
affect otherprovisions or applications of this Act which canbe given effect without the invalid provisions or application,and
for this purpose the provisions of this Act are separable.

Section 18. Effective Date

This Act shall take effect thirty (30) daysfrom its passage.
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APPENDIX
ALTERNATE PROVISIONS
Alternative Section 1.  Findings
A It is hereby found and declared that it may not be inconsistent with the public interest and the interest of

policyholders and shareholdersto permit insurers to:

@ Engage in activities which would enable them to make better use of management skills and
facilities;

2 Diversify into new lines of business through acquisition or organization of subsidiaries;

3) Have free accessto capitalmarkets which could provide funds for insurers to use in diversification
programs;

4) Implement sound tax planning conclusions; and

5) Serve the changing needs of the public and adapt to changing conditions of the social, economic
and political environment, so thatinsurers are able to compete effectively and to meet the growing
public demand forinstitutions capable of providing a comprehensive range of financial services.

B. It is further found and declared that the public interest and the interests of policyholders and shareholders

are or may be adversely affected when:

@ Control of an insurer is sought by persons who would utilize such control adversely to the interests
of policyholders or shareholders;

2 Acquisition of control of an insurer would substantially lessen competition or create a monopoly
in the insurance business in this state;

3) An insurer which is part of an insurance holding company system is caused to enter into
transactionsorrelationships with affiliated companieson terms which are not fair and reasonable;
or

4 An insurer pays dividends to shareholders which jeopardize the financial condition of such
insurers.

C. Itis hereby declared thatthe policies and purposes of this Act are to promote the public interest by:

@ Facilitating the achievement of the objectivesenumerated in Subsection A;

2 Requiring disclosure of pertinent information relating to changes in control of aninsurer;

3) Requiring disclosure by an insurer of material transactions and relationships between the insurer
and its affiliates, including certain dividends to shareholders paid by the insurer; and

(6] Providing standards governing materialtransactions between the insurer and its affiliates.

D. It is further declared that it is desirable to prevent unnecessary multiple and conflicting regulation of

insurers. Therefore, this state shall exercise regulatory authority over domestic insurers and unless
otherwise provided in this Act, not over nondomestic insurers, with respect to the matters contained herein.

440-28
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Subsidiaries of Insurers

A Authorization. Any domestic insurer, either by itself or in cooperation with one or more persons, may
organize or acquire one or more subsidiaries engaged in the following kinds of business:

1)
@)

®)

)

®)

(6)

0]

®)

Any kind of insurance business authorized by the jurisdiction in which it is incorporated;

Acting as an insurance broker or as an insurance agent for its parent or for any of its parent’s
insurer subsidiaries;

Investing, reinvesting or trading in securities for its own account, that of its parent, a subsidiary of
its parent, or an affiliate or subsidiary;

Management of an investment company subject to or registered pursuant to the Investment
Company Act of 1940, asamended, including related sales and services;

Acting as a broker-dealer subject to or registered pursuant to the Securities Exchange Act of 1934,
asamended,;

Rendering investment advice to governments, government agencies, corporations or other
organizationsor groups;

Rendering other services related to the operations of an insurance business, such as actuarial, loss
prevention, safety engineering, data processing, accounting, claims, appraisal and collection
services;

Ownership and management of assetswhich the parent corporation could itself own or manage;

Drafting Note: The aggregate investment by the insurer and its subsidiaries acquired or organized pursuantto this paragraph should not exceed the
limitations applicable to such investments by the insurer.

©)

(10)

(11)

(12)

Acting as administrative agent for a governmental instrumentality that is performing an insurance
function;

Financing of insurance premiums, agentsand other forms of consumer financing;

Any other business activity determined by the commissioner to be reasonably ancillary to an
insurance business; and

Owning a corporation or corporations engaged or organized to engage exclusively in one or more
of the businesses specified in this section.

Chronological Summary of Action (all references are to the Proceedings of the NAIC).

1969 Proc. 11736, 737, 738-751, 756 (adopted).

1972 Proc.114, 16, 443, 449 (corrected).

1980 Proc.1122,26,29,42-46 (amended, added Section 3.1).

1983 Proc.1 6, 37,96,99 (amended).

1985 Proc. 119, 37,178,183-200 (amended and reprinted).

1985 Proc.1111,24-25,74,75-92 (amended and reprinted).

1986 Proc. 110, 25, 72 (amended).

1986 Proc.1112,19-20,93-94, 94-109 (amended and reprinted).

1993 Proc. 4™ Quarter 16, 31, 57, 61-62 (amended).

1995 Proc.4™ Quarter 11, 33, 307, 310, 312-328 (amended and reprinted).
1996 Proc.1°' Quarter 124,270, 272-275 (amendments adopted later printed here).
1997 Proc.4™ Quarter 11 (amendments adopted).

1999 Proc.4™ Quarter 15, 364, 369, 379-380 (amended).

2001 Proc.2" Quarter 11, 14,319, 339, 342-348 (amended).

2011 Proc. 1% Quarter | 3-11 (amended).

2014 Proc.3"™Quarter, Vol. 1122, 136, 140,183, 243-266 (amended).
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INSURANCE HOLDING COMPANY SYSTEM MODEL REGULATION
WITH REPORTING FORMS AND INSTRUCTIONS
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Section 1.

These regulations are promulgated pursuant to the authority granted by Sections [insert applicable sections] and [insert

Authority

Purpose

Severability Clause

Forms - General Requirements

Forms - Incorporation by Reference, Summariesand Omissions
Forms - Information Unknown or Unavailable and Extension of Time to Furnish
Forms - Additional Information and Exhibits

Definitions

Subsidiaries of Domestic Insurers

Acquisition of Control - Statement Filing (Form A)

Amendmentsto Form A

Acquisition of Section 3A(4) Insurers

Pre-Acquisition Notification (Form E)

Annual Registration of Insurers -Statement Filing (Form B)
Summary of Changesto Registration - Statement Filing (Form C)
Amendmentsto Form B

Alternative and Consolidated Registration

Disclaimers and Termination of Registration

Transactions Subject to Prior Notice - Notice Filing (Form D)
Enterprise Risk Report

Extraordinary Dividends and Other Distributions

Adequacy of Surplus

Statement Regarding the Acquisition of Control of or Merger with a Domestic
Insurer

Insurance Holding Company System Annual Registration Statement
Summary of Changesto Registration Statement

Prior Notice of a Transaction

Pre-Acquisition Notification Form

Enterprise Risk Report

Authority

applicable section] of the Insurance Law.

Note: Optional for those statesin which similar provisions are normally used.

Section 2.

The purpose of these regulations is to set forth rules and procedural requirements which the Commissioner deems necessary
to carry out the provisions of the NAIC Insurance Holding Company System Regulatory Act [insert applicable sections] of
the Insurance Code hereinafter referred to as “the Act.” The information called for by these regulations is hereby declared to
be necessary and appropriate in the public interest and for the protection of the policyholders in this State.

Purpose

Editor’s Note: Insertthe title of the chiefinsurance regulatory official wherever the term “commissioner” appears.

Drafting Note: Optional for those states in which similar provisions are normally used.
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Severability Clause

If any provision of these regulations, or the application thereof to any person or circumstance, is held invalid, such
determination shall not affect other provisions or applications of these regulations which can be given effect without the
invalid provision or application, and to that end the provisions of these regulations are severable.

Drafting Note: Optional for those states in which similar provisions are normally used.

Section 4.

A

Forms - General Requirements

Forms A, B, C, D, E and F are intended to be guides in the preparation of the statements required by
Sections 3, 3.1, 4, and 5 of the Act. They are not intended to be blank forms which are to be filled in. The
statements filed shall contain the numbers and captions of all items, but the text of the items may be
omitted provided the answers thereto are prepared in such a manner as to indicate clearly the scope and
coverage of the items. All instructions, whether appearing under the items of the form or elsewhere therein,
are to be omitted. Unless expressly provided otherwise, if any item is inapplicable or the answer thereto is
in the negative, an appropriate statementto that effect shallbe made.

[Insert number] complete copies of each statement including exhibits and all other papers and documents
filed as a part thereof, shall be filed with the Commissioner by personal delivery or mail addressed to:
Insurance Commissioner of the State of [insert state and address], Attention: [insert name - title]. At least
one of the copies shall be signed in the manner prescribed on the form. Unsigned copies shall be
conformed. If the signature of any person is affixed pursuant to a power of attorney or other similar
authority,a copy of the power of attorney orother authority shall also be filed with the statement.

If an applicant requests a hearing on a consolidated basis under Section 3D(3) of the Act, in addition to
filing the Form A with the commissioner, the applicant shall file a copy of Form A with the National
Association of Insurance Commissioners (NAIC) in electronic form.

Statements should be prepared electronically. Statements shall be easily readable and suitable for review
and reproduction. Debits in credit categories and credits in debit categories shall be designated so as to be
clearly distinguishable as such on photocopies. Statements shall be in the English language and monetary
values shall be stated in United States currency. If any exhibit or other paper or document filed with the
statement is in a foreign language, it shall be accompanied by a translation into the English language and
any monetary value shown in a foreign currency normally shall be converted into United Statescurrency.

Drafting Note: Section4 may be omitted if itis included as instructionson Forms A, B, C, D, Eand F.

Section 5.

450-2

A

Forms - Incorporation by Reference, Summaries and Omissions

Information required by any item of Form A, Form B, Form D, Form E or Form F may be incorporated by
reference in answer or partial answer to any other item. Information contained in any financial statement,
annualreport, proxy statement, statement filed with a governmentalauthority, or any otherdocument may
be incorporated by reference in answer or partial answer to any item of Form A, Form B, Form D, Form E
or Form F provided the document is filed as an exhibit to the statement. Excerpts of documents may be
filed as exhibits if the documents are extensive. Documents currently on file with the Commissioner which
were filed within three (3) years need not be attached as exhibits. References to information contained in
exhibits or in documents already on file shall clearly identify the material and shall specifically indicate
thatsuch materialis to be incorporated by reference in answer to the item. Mattershall not be incorporated
by reference in any case where the incorporation would render the statement incomplete, unclear or
confusing.
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B. Where an item requires a summary or outline of the provisions of any document, only a brief statement
shall be made as to the pertinent provisions of the document. In addition to the statement, the summary or
outline may incorporate by reference particular parts of any exhibit or document currently on file with the
Commissioner which was filed within three (3) years and may be qualified in its entirety by such reference.
In any case where two (2) or more documents required to be filed as exhibits are substantially identical in
all material respects except as to the parties thereto, the dates of execution, or other details, a copy of only
one of the documents need be filed with a schedule identifying the omitted documentsand setting forth the
materialdetails in which the documentsdiffer from the documents, a copy of which is filed.

Drafting Note: Section5 may be omitted if it is included as instructionson Forms A, B, D, E and F.

Section 6. Forms-Information Unknown or Unavailable and Extension of Time to
Furnish

If it is impractical to furnish any required information, document or report at the time it is required to be filed, there shall be
filed with the Commissioner a separate document:

A Identifying the information, documentorreport in question;
B. Stating why the filing thereof atthe time required is impractical; and
C. Requesting an extension of time for filing the information, document or report to a specified date. The

request for extension shall be deemed granted unless the Commissioner within [XX] days after receipt
thereof enters an order denying the request.

Drafting Note: Section 6 may be omitted if it is included as instructionon Forms A, B, C, D, Eand F.
Section 7. Forms - Additional Information and Exhibits

In addition to the information expressly required to be included in Form A, Form B, Form C, Form D, Form E and Form F,
the Commissioner may request such further material information, if any, as may be necessary to make the information
contained therein not misleading. The person filing may also file such exhibits as it may desire in addition to those expressly
required by the statement. The exhibits shall be so marked as to indicate clearly the subject matters to which they refer.
Changes to Forms A, B, C, D, E or F shall include on the top of the cover page the phrase: “Change No. [insert number] to”
and shall indicate the date of the change and not the date of the original filing.

Drafting Note: Section 7 may be omitted if itincluded as instructions onForms A, B, C, D, Eand F.

Section 8. Definitions

A “Executive officer” means chief executive officer, chief operating officer, chief financial officer, treasurer,
secretary, controller, and any other individual performing functions corresponding to those performed by
the foregoing officers under whatevertitle.

B. “Ultimate controlling person” meansthat person which is not controlled by any otherperson.

C. Unless the context otherwise requires, other terms found in these regulations and in Section 1 of the Act are
used as defined in the Act. Other nomenclature or terminology is according to the Insurance Code, or
industry usage if not defined by the Code.

Drafting Note: Ifregulation Section 2 is not adopted by the state, the following definition should beadded to this section:
“The Act” means the Insurance Holding Company System Regulatory Act [insert applicablesections of the Insurance Code].
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Section 9. Subsidiaries of Domestic Insurers

The authority to invest in subsidiaries under Section 2B of the Act is in addition to any authority to invest in subsidiaries
which may be contained in any otherprovision of the Insurance Code.

Section 10. Acquisition of Control - Statement Filing

A person required to file a statement pursuant to Section 3 of the Act shall furnish the required information on Form A,
hereby made a part of this regulation. Such person shall also furnish the required information on Form E, hereby madea part
of this regulation and described in Section 13 of this regulation.

Section 11. Amendments to Form A

The applicant shall promptly advise the Commissioner of any changes in the information furnished on Form A arising

subsequent to the date upon which the information was furnished but prior to the Commissioner’s disposition of the
application.

Section 12. Acquisition of Section 3A(4) Insurers
A If the person being acquired is deemed to be a “domestic insurer” solely because of the provisions of
Section 3A(4) of the Act, the name of the domestic insurer on the cover page should be indicated as
follows:

“ABC Insurance Company,a subsidiary of XYZ Holding Company.”

B. Where a Section 3A(4) insurer is being acquired, references to “the insurer” contained in Form A shall
refer to both the domestic subsidiary insurer and the person being acquired.

Section 13. Pre-Acquisition Notification

If a domestic insurer, including any person controlling a domestic insurer, is proposing a merger or acquisition pursuant to
Section 3A(1) of the Act, that person shall file a pre-acquisition notification form, Form E, which was developed pursuant to
Section 3.1C(1) of the Act.

Additionally, if a non-domiciliary insurer licensed to do business in this state is proposing a merger or acquisition pursuant to
Section 3.1 of the Act, that person shall file a pre-acquisition notification form, Form E. No pre-acquisition notification form

need befiled if theacquisition is beyond the scope of Section 3.1 as set forth in Section 3.1B(2).

In addition to the information required by Form E, the Commissioner may wish to require an expert opinion as to the
competitive impact of the proposed acquisition.

Section 14. Annual Registration of Insurers - Statement Filing

An insurer required to file an annual registration statement pursuant to Section 4 of the Act shall furnish the required
information on Form B, hereby made a part of these regulations.

Section 15. Summary of Registration - Statement Filing

An insurer required to file an annual registration statement pursuant to Section 4 of the Act is also required to furnish
information required on Form C, hereby made a part of these regulations.

450-4 © 2013 National Association of Insurance Commissioners
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Section 16. Amendments to Form B

A An amendment to Form B shall be filed within fifteen (15) days after the end of any month in which there
is a material change to the information provided in the annualregistration statement.

B. Amendments shall be filed in the Form B format with only those items which are beingamended reported.
Eachamendmentshallinclude atthetop of the cover page “Amendment No. [insert number]to Form B for
[insert year]” and shall indicate the date of the change and not the date of the original filings.

Drafting Note: Section 16 may beomitted if Section 5A(2) ofthe Model Act has been adopted and amendments to the registration statement are therefore
notrequired bythe Act.

Section 17. Alternative and Consolidated Registrations

A Any authorized insurer may file a registration statement on behalf of any affiliated insurer or insurers
which are required to register under Section 4 of the Act. A registration statement may include information
not required by the Act regarding any insurer in the insurance holding company system even if the insurer
is not authorized to do business in this State. In lieu of filing a registration statement on Form B, the
authorized insurer may file a copy of the registration statement or similar report which it is required to file
in its State of domicile, provided:

@ The statement or report contains substantially similar information required to be furnished on
Form B; and
)] The filing insurer is the principal insurance company in the insurance holding company system.
B. The question of whether the filing insurer is the principal insurance company in the insurance holding

company system is a question of fact and an insurer filing a registration statement or report in lieu of Form
B on behalf of an affiliated insurer, shall set forth a brief statement of facts which will substantiate the
filing insurer’s claim thatit, in fact, is the principal insurer in the insurance holding company system.

C. With the prior approval of the Commissioner, an unauthorized insurer may follow any of the procedures
which could be done by an authorized insurer under Subsection A above.

D. Any insurer may take advantage of the provisions of Section 4H or 41 of the Act without obtaining the prior
approval of the Commissioner. The Commissioner, however, reserves the right to require individual filings
if he or she deemssuch filings necessary in the interest of clarity, ease of administration orthe public good.

Section 18. Disclaimers and Termination of Registration
A A disclaimer of affiliation or a request for termination of registration claiming that a person does not, or
will not upon the taking of some proposed action, control another person (hereinafter referred to as the
“subject”) shall contain the following information:
@ The numberof authorized, issued and outstandingvoting securities of the subject;
) With respect to the person whose control is denied and all affiliates of such person, the number
and percentage of shares of the subject’s voting securities which are held of record or known to be
beneficially owned, and the number of shares concerning which there is a right to acquire, directly

or indirectly;

3) All material relationships and bases for affiliation between the subject and the person whose
control is denied and all affiliates of such person;

4) A statement explainingwhy the person should not be considered to control the subject.

© 2013 National Association of Insurance Commissioners 450-5
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A request for termination of registration shall be deemed to have been granted unless the Commissioner,
within thirty (30) daysafterreceipt of the request, notifies the registrant otherwise.

Transactions Subject to Prior Notice - Notice Filing

An insurer required to give notice of a proposed transaction pursuant to Section 5 of the Act shall furnish
the required information on Form D, hereby made a part of these regulations.

Agreements for cost sharing services and management services shallata minimum and asapplicable:

@)
@)
®)

)

®)

©)

)

@)

©)
(10)

11)

(12)

(13)

Identify the person providing services and the nature of such services;
Set forth the methodsto allocate costs;

Require timely settlement, not less frequently than on a quarterly basis, and compliance with the
requirements in the Accounting Practices and Procedures Manual;

Prohibit advancement of funds by the insurer to the affiliate except to pay for services defined in
the agreement;

State that the insurer will maintain oversight for functions provided to the insurer by the affiliate
and thatthe insurer will monitor services annually for quality assurance;

Define books and records of the insurer to include all books and records developed or maintained
under or related to the agreement;

Specify thatall booksand records of the insurer are and remain the property of the insurer and are
subjectto control of the insurer;

Statethatall fundsand invested assets of the insurer are the exclusive property of the insurer, held
for the benefit of the insurer and are subject to the control of the insurer;

Include standards fortermination of the agreement with and without cause;

Include provisions for indemnification of the insurer in the event of gross negligence or willful
misconduct on the part of the affiliate providing the services;

Specify that, if the insurer is placed in receivership or seized by the commissioner under the State
Receivership Act:

@) allof the rights of the insurer under the agreement extend to the receiver or
commissioner; and,

(b) all books and records will immediately be made available to the receiver or the
commissioner, and shall be turned over to the receiver or commissioner immediately
upon the receiver or the commissioner’s request;

Specify that the affiliate has no automatic right to terminate the agreement if the insurer is placed
in receivership pursuantto the State Receivership Act; and

Specify that the affiliate will continue to maintain any systems, programs, or other infrastructure
notwithstanding a seizure by the commissioner under the State Receivership Act, and will make
them available to the receiver, for so long as the affiliate continues to receive timely payment for
services rendered.
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Enterprise Risk Report

The ultimate controlling person of an insurer required to file an enterprise risk report pursuant to Section 4L of the Act shall
furnish the required information on Form F, hereby made a part of these regulations.

Section 21. Extraordinary Dividends and Other Distributions

A. Requests for approval of extraordinary dividends or any other extraordinary distribution to shareholders
shall include the following:

(1) The amount of the proposed dividend;

2) The date established for payment of the dividend,;

3) A statement as to whether the dividend is to be in cash or other property and, if in property, a
description thereof, its cost, and its fair market value together with an explanation of the basis for
valuation;

(O] A copy of the calculations determining that the proposed dividend is extraordinary. The work
papershallinclude the following information:

@) The amounts, dates and form of payment of all dividends or distributions (including
regular dividends but excluding distributions of the insurer’s own securities) paid within
the period of twelve (12) consecutive monthsending on the date fixed for paymentofthe
proposed dividend for which approval is sought and commencing on the day after the
same day of the same month in the last preceding year;

(b) Surplus as regards policyholders (total capital and surplus) as of the 31st day of
December next preceding;

(c) Ifthe insurer is a life insurer, the net gain from operationsfor the 12-month period ending
the 31stday of December next preceding;

()] If the insurer is not a life insurer, the net income less realized capital gains for the 12-
month period ending the 31st day of December next preceding and the two preceding 12-
month periods; and

(e) If the insurer is not a life insurer, the dividends paid to stockholders excluding
distributions of the insurer’s own securities in the preceding two (2) calendaryears;

5) A balance sheetand statement of income forthe period intervening from the last annualstatement
filed with the Commissioner and the end of the month preceding the month in which the request
fordividend approvalis submitted; and

6) A brief statement as to the effect of the proposed dividend upon the insurer’s surplus and the
reasonableness of surplus in relation to the insurer’s outstanding liabilities and the adequacy of
surplus relative to the insurer’s financial needs.

B. Subject to Section 5B of the Act, each registered insurer shall report to the Commissioner all dividends and
other distributions to shareholders within fifteen (15) business days following the declaration thereof,
including the same information required by Subsection A(4).
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Section 22. Adequacy of Surplus

The factors set forth in Section 5D of the Act are not intended to be an exhaustive list. In determining the adequacy and
reasonableness of an insurer’s surplus no single factor is necessarily controlling. The Commissioner instead will consider the
net effect of all of these factors plus other factors bearing on the financial condition of the insurer. In comparing the surplus
maintained by other insurers, the Commissioner will consider the extent to which each of these factors varies from company
to company and in determining the quality and liquidity of investments in subsidiaries, the Commissioner will consider the
individual subsidiary and may discount ordisallow its valuation to the extent thatthe individual investments so warrant.
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FORM A

STATEMENT REGARDING THE
ACQUISITION OF CONTROL OF OR MERGER WITH A DOMESTIC INSURER

Name of Domestic Insurer

BY

Name of Acquiring Person (Applicant)

Filed with the Insurance Department of

(State of domicile of insurer being acquired)

Dated:

,20

Name, Title, address and telephone number of Individual to Whom Notices and Correspondence Concerning this Statement
Should be Addressed:

ITEM 1.

ITEM 2.

METHOD OF ACQUISITION

State the name and address of the domestic insurer to which this application relates and a brief description of how
control is to be acquired.

@)
(b)

©

IDENTITY AND BACKGROUND OF THE APPLICANT
State the name and address of the applicant seeking to acquire control over the insurer.

If the applicant is not an individual, state the nature of its business operations for the past 5 years or for
such lesser period as such person and any predecessors thereof shall have been in existence. Briefly
describe the business intended to be done by the applicantand the applicant’s subsidiaries.

Furnish a chart or listing clearly presenting the identities of the interrelationships among the applicant and
all affiliates of the applicant. Indicate in such chart or listing the percentage of voting securities of each
such person which is owned or controlled by the applicant or by any other such person. If control of any
person is maintained other than by the ownership or control of voting securities, indicate the basis of such
control. As to each person specified in such chart or listing indicate the type of organization (e.g.
corporation, trust, partnership) and the state or other jurisdiction of domicile. If court proceedings involving
a reorganization or liquidation are pending with respect to any such person, indicate which person, and set
forth the title of the court, nature of proceedings and the date when commenced.
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ITEM 3. IDENTITY AND BACKGROUND OF INDIVIDUALS ASSOCIATED WITH
THE APPLICANT

On the biographical affidavit, include a third party background check, and state the following with respect to (1) the
applicant if (s)he is an individual or (2) all persons who are directors, executive officers or owners of 10% or more
of the voting securities of the applicant if the applicantis notan individual.

@) Name and business address.

(b) Present principal business activity, occupation or employment including position and office held and the
name, principal business and address of any corporation or other organization in which such employmentis
carried on.

(c) Material occupations, positions, offices or employment during the last 5 years, giving the starting and

ending dates of each and the name, principal business and address of any business corporation or other
organization in which each such occupation, position, office or employment was carried on; if any such
occupation, position, office or employment required licensing by or registration with any federal, state or
municipal governmental agency, indicate such fact, the current status of such licensing or registration, and
an explanation of any surrender, revocation, suspension or disciplinary proceedings in connection
therewith.

@ Whether or not such person has ever been convicted in a criminal proceeding (excluding minor traffic
violations) during the last 10 years and, if so, give the date, nature of conviction, name and location of
court, and penalty imposed or other disposition of the case.

ITEM 4. NATURE, SOURCE AND AMOUNT OF CONSIDERATION

@) Describe the nature, source and amount of funds or other considerations used or to be used in effecting the
merger or otheracquisition of control. If any partof the same is represented or is to be represented by funds
or other consideration borrowed or otherwise obtained for the purpose of acquiring, holding or trading
securities, furnish a description of the transaction, the names of the parties thereto, the relationship, if any,
between the borrower and the lender, the amounts borrowed or to be borrowed, and copies of all
agreements, promissory notesand security arrangementsrelating thereto.

(b) Explain the criteria used in determining the nature and amount of such consideration.

(c) If the source of the consideration is a loan made in the lender’s ordinary course of business and if the
applicant wishes the identity of the lender to remain confidential, he must specifically request that the
identity be kept confidential.

ITEM 5. FUTURE PLANS OF INSURER

Describe any plansor proposals which the applicant may have to declare an extraordinary dividend, to liquidate the
insurer, to sell its assets to or merge it with any person or persons or to make any other material change in its
business operationsor corporate structure or management.

ITEM 6. VOTING SECURITIES TO BE ACQUIRED

State the numberof shares of the insurer’s voting securities which the applicant, its affiliatesand any person listed in
Item 3 planto acquire, and the terms of the offer, request, invitation, agreement or acquisition, and a statementas to
the method by which the fairness of the proposalwas arrived at.

ITEM 7. OWNERSHIP OF VOTING SECURITIES

State the amount of each class of any voting security of the insurer which is beneficially owned or concerning which
there is a right to acquire beneficial ownership by the applicant, its affiliatesor any person listed in Item 3.
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ITEM 8. CONTRACTS, ARRANGEMENTS, OR UNDERSTANDINGS WITH RESPECT
TO VOTING SECURITIES OF THE INSURER

Give a full description of any contracts, arrangements or understandings with respect to any voting security of the
insurer in which the applicant, its affiliates or any person listed in Item 3 is involved, including but not limited to
transfer of any of the securities, joint ventures, loan or option arrangements, puts or calls, guarantees of loans,
guarantees against loss or guarantees of profits, division of losses or profits, or the giving or withholding of proxies.
Such description shall identify the persons with whom the contracts, arrangements or understandings have been
entered into.

ITEM 9. RECENT PURCHASES OF VOTING SECURITIES

Describe any purchases of any voting securities of the insurer by the applicant, its affiliates or any person listed in
Item 3 during the 12 calendar months preceding the filing of this statement. Include in the description the dates of
purchase, the names of the purchasers, and the consideration paid or agreed to be paid therefor. State whether any
shares so purchased are hypothecated.

ITEM 10. RECENT RECOMMENDATIONS TO PURCHASE

Describe any recommendationsto purchase any votingsecurity of the insurer made by the applicant, its affiliates or
any person listed in Item 3, or by anyone based upon interviews or at the suggestion of the applicant, its affiliates or
any person listed in Item 3 during the 12 calendarmonths preceding the filing of this statement.

ITEM 11. AGREEMENTS WITH BROKER-DEALERS

Describe the terms of any agreement, contract or understanding made with any broker-dealer as to solicitation of
voting securities of the insurer fortender and theamount of any fees, commissions or other compensation to be paid
to broker-dealers with regard thereto.

ITEM 12. FINANCIAL STATEMENTS AND EXHIBITS

@) Financial statements, exhibits, and three-year financial projections of the insurer(s) shall be attachedtothis
statementasan appendix, but list under this item the financialstatementsand exhibits so attached.

b) The financialstatementsshallinclude the annualfinancialstatements of the persons identified in Item 2(c)
for the preceding 5 fiscal years (or for such lesser period as such applicant and its affiliates and any
predecessors thereof shall have been in existence), and similar information covering the period from the
end of such person’s last fiscal year, if the information is available. The statements may be prepared on
either an individual basis, or, unless the Commissioner otherwise requires, on a consolidated basis if
consolidated statementsare prepared in the usual course of business.

The annualfinancial statements of the applicant shallbe accompanied by the certificate of an independent
public accountant to the effect that such statements present fairly the financial position of the applicantand
the results of its operations for the year then ended, in conformity with generally accepted accounting
principles or with requirements of insurance or other accounting principles prescribed or permitted under
law. If the applicant is an insurer which is actively engaged in the business of insurance, the financial
statements need not be certified, provided they are based on the Annual Statement of the person filed with
the insurance department of the person’s domiciliary state and are in accordance with the requirements of
insurance or other accountingprinciples prescribed or permitted under the law and regulations of the state.

(c) File as exhibits copies of all tender offers for, requests or invitations for, tenders of, exchange offers for,
and agreements to acquire or exchange any voting securities of the insurer and (if distributed) of additional
soliciting material relating thereto, any proposed employment, consultation, advisory or management
contracts concerning the insurer, annual reports to the stockholders of the insurer and the applicant for the
last two fiscal years, and any additional documents or papers required by Form A or regulation Sections 4
and6.
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ITEM 13. AGREEMENT REQUIREMENTS FOR ENTERPRISE RISK MANAGEMENT

Applicant agrees to provide, to the best of its knowledge and belief, the information required by Form F within
fifteen (15) daysafterthe end of the month in which the acquisition of control occurs.

ITEM 14. SIGNATURE AND CERTIFICATION

Signature and certification required asfollows:

SIGNATURE
Pursuant to the requirements of Section 3 of the Act has caused this application to be duly
signed on its behalf in the City of and State of on the ___day of
,20
(SEAL)
Name of Applicant
BY
(Name) (Title)
Attest:

(Signature of Officer)

(Title)

CERTIFICATION

The undersigned deposes and says that (s)he has duly executed the attached application dated

,20 ,forand on behalf of (Name of Applicant); that(s)he is
the (Title of Officer) of such company and that (s)he is authorized to execute and file such
instrument. Deponent further says that (s)he is familiar with the instrument and the contents thereof, and that the
factstherein set forth are true to the best of his/her knowledge, information and belief.

(Signature)

(Type or print name beneath)
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FORM B
INSURANCE HOLDING COMPANY SYSTEM ANNUAL REGISTRATION STATEMENT

Filed with the Insurance Department of the State of

By

Name of Registrant
On Behalf of Following Insurance Companies

Name Address

Date: ,20

Name, Title, Address and telephone numberof Individualto Whom Notices and Correspondence Concerning This Statement
Should Be Addressed:

ITEM 1. IDENTITY AND CONTROL OF REGISTRANT

Furnish the exact name of each insurer registering or being registered (hereinafter called “the Registrant™), the home
office address and principal executive offices of each; the date on which each registrant became part of the insurance
holding company system; and the method(s) by which control of each registrant was acquired and is maintained.

ITEM 2. ORGANIZATIONAL CHART

Furnish a chart or listing clearly presenting the identities of and interrelationships among all affiliated persons within
the insurance holding company system. The chart or listing should show the percentage of each class of voting
securities of each affiliate which is owned, directly or indirectly, by another affiliate. If control of any person within
the system is maintained other than by the ownership or control of voting securities, indicate the basis of control. As
to each person specified in the chart or listing indicate the type of organization (e.g., corporation, trust, partnership)
and the state or other jurisdiction of domicile.

© 2013 National Association of Insurance Commissioners 450-13
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THE ULTIMATE CONTROLLING PERSON

As to the ultimate controlling person in the insurance holding company system furnish the following information:

@)
(b)
©
(@)
©)
®

@

ITEM 4.

Name;

Home office address;

Principal executive office address;

The organizationalstructure of the person, i.e., corporation, partnership, individual, trust, etc.;

The principal business of the person;

The name and address of any person who holds or owns 10% or more of any class of voting security, the
class of such security, the number of shares held of record or known to be beneficially owned, and the

percentage of class so held or owned; and

If court proceedings involving a reorganization or liquidation are pending, indicate the title and location of
the court, the nature of proceedings and the date when commenced.

BIOGRAPHICAL INFORMATION

If the ultimate controlling person is a corporation, an organization, a limited liability company, or other legal entity,
furnish the following information for the directors and executive officers of the ultimate controlling person: the
individual’s name and address, his or her principal occupation and all offices and positions held during the past 5
years, and any conviction of crimes other than minor traffic violations. If the ultimate controlling person is an
individual, furnish the individual's name and address, his or her principal occupation and all offices and positions
held during the past5 years, and any conviction of crimes other than minortraffic violations.

ITEM 5.

450-14

TRANSACTIONS AND AGREEMENTS

Briefly describe the following agreements in force, and transactions currently outstanding or which have occurred
during the last calendaryearbetween the registrant and its affiliates:

@)

(b)
©
(@

©)
()
©
(h)

Loans, other investments, or purchases, sales or exchanges of securities of the affiliatesby the Registrant or
of the Registrant by its affiliates;

Purchases, sales or exchanges of assets;

Transactionsnotin the ordinary course of business;

Guarantees or undertakings for the benefit of an affiliate which result in an actual contingent exposure of
the Registrant’s assets to liability, other than insurance contracts entered into in the ordinary course of the
registrant’s business;

All managementagreements, service contractsand all cost-sharing arrangements;

Reinsurance agreements;

Dividends and other distributions to shareholders;

Consolidated tax allocation agreements; and
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0] Any pledge of the registrant’s stock and/or of the stock of any subsidiary or controlling affiliate, for a loan
made to any member of the insurance holding company system.

No information need be disclosed if such information is not material for purposesof Section 4 of the Act.

Sales, purchases, exchanges, loans or extensions of credit, investments or guarantees involving one-half of
1% or less of the registrant’s admitted assets as of the 31st day of December next preceding shall not be
deemed material.

Drafting Note: Commissioner may by rule, regulationororder provide otherwise.

The description shall be in a manner as to permit the proper evaluation thereof by the Commissioner, and shall
include at leastthe following: the nature and purpose of the transaction, the nature and amountsof any payments or
transfers of assets between the parties, the identity of all parties to the transaction, and relationship of the affiliated
parties to the registrant.

ITEM 6. LITIGATION OR ADMINISTRATIVE PROCEEDINGS

A brief description of any litigation or administrative proceedings of the following types, either then pending or
concluded within the preceding fiscal year, to which the ultimate controlling person or any of its directors or
executive officers was a party or of which the property of any such person is or was the subject; give the names of
the parties and the court or agency in which the litigation or proceeding is or was pending:

@) Criminal prosecutions or administrative proceedings by any governmentagency or authority which may be
relevantto the trustworthiness of any party thereto; and

(b) Proceedings which may have a materialeffect upon the solvency or capitalstructure of the ultimate holding
company including, but not necessarily limited to, bankruptcy, receivership or other corporate
reorganizations.

ITEM 7. STATEMENT REGARDING PLAN OR SERIES OF TRANSACTIONS

The insurer shall furnish a statement that transactions entered into since the filing of the prior year’s annual
registration statement are not part of a plan or series of like transactions, the purpose of which is to avoid statutory
threshold amountsand the review that might otherwise occur.

ITEM 8. FINANCIAL STATEMENTS AND EXHIBITS

@) Financial statements and exhibits should be attached to this statement as an appendix, but list under this
item the financialstatementsand exhibits so attached.

(b) If the ultimate controlling person is a corporation, an organization, a limited liability company, or other
legal entity, the financialstatementsshallinclude the annualfinancialstatements of the ultimate controlling
person in the insurance holding company system as of the end of the person’s latest fiscal year.

If at the time of the initial registration, the annual financial statements for the latest fiscal year are not
available,annualstatements forthe previous fiscal year may be filed and similar financialinformation shall
be filed for any subsequent period to the extent such information is available. Such financial statements
may be prepared on either an individual basis; or, unless the Commissioner otherwise requires, on a
consolidated basis if consolidated statementsare prepared in the usualcourse of business.

Other than with respect to the foregoing, such financial statement shall be filed in a standard form and
format adopted by the National Association of Insurance Commissioners, unless an alternative form is
accepted by the Commissioner. Documentation and financial statements filed with the Securities and
Exchange Commission or audited GAAP financial statements shall be deemed to be an appropriate form
and format.
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ITEM 9.
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Unless the Commissioner otherwise permits, the annual financial statements shall be accompanied by the
certificate of anindependent public accountant to the effect that the statements present fairly the financial
position of the ultimate controlling person and the results of its operations for the year then ended, in
conformity with generally accepted accounting principles or with requirements of insurance or other
accounting principles prescribed or permitted under law. If the ultimate controlling person is an insurer
which is actively engaged in the business of insurance, the annual financial statements need not be
certified, provided they are based on the Annual Statement of the insurer’s domiciliary state and are in
accordance with requirements of insurance or other accounting principles prescribed or permitted under the
law and regulations of that state.

Any ultimate controlling person who is an individual may file personal financial statements that are
reviewed rather than audited by an independent public accountant. The review shall be conducted in
accordance with standards forreview of personal financialstatements published in the Personal Financial
Statements Guide by the American Institute of Certified Public Accountants. Personal financial statements
shall be accompanied by the independent public accountant's Standard Review Report stating that the
accountant is not aware of any material modifications that should be made to the financial statements in
order for the statementsto be in conformity with generally accepted accountingprinciples.

Exhibits shall include copies of the latest annual reports to shareholders of the ultimate controlling person
and proxy material used by the ultimate controlling person; and any additional documents or papers
required by Form B or regulation Sections 4 and 6.

FORM C REQUIRED

A Form C, Summary of Changesto Registration Statement, must be prepared and filed with this Form B.

ITEM 10.

SIGNATURE AND CERTIFICATION

Signature and certification required asfollows:

SIGNATURE

Attest:

Pursuant to the requirements of Section 4 of the Act, Registrant has caused this annual registration statement to be
duly signed on its behalf of the City of and State of onthe

day of

,20

(SEAL)

Name of Applicant

BY

(Name) (Title)

(Signature of Officer)

(Title)

450-16
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CERTIFICATION

The undersigned deposes and says that (s)he has duly executed the attached annual registration statement dated

, 20 , for and on behalf of (Name of Applicant); that (s)he is the
(Title of Officer) of such company and that (s)he is authorized to execute and file such
instrument. Deponent further says that (s)he is familiar with such instrument and the contents thereof, and that the
factstherein set forth are true to the best of his/her knowledge, information and belief.

(Signature)

(Type or print name beneath)
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FORM C

SUMMARY OF CHANGES TO REGISTRATION STATEMENT

Filed with the Insurance Department of the State of

By

Name of Registrant

On Behalf of Following Insurance Companies

Name

Address

Date: ,20

Name, Title, Address and telephone numberof Individualto Whom Notices and Correspondence Concerning This Statement
Should Be Addressed:

450-18

Furnish a brief description of all items in the current annual registration statement which represent changes from the
prior year’s annual registration statement. The description shall be in a manner as to permit the proper evaluation
thereof by the Commissioner, and shall include specific references to Item numbers in the annual registration
statementand to the termscontained therein.

Changes occurring under Item 2 of Form B insofar as changes in the percentage of each class of voting securities
held by each affiliate is concerned, need only be included where such changes are ones which result in ownership or
holdings of 10% or more of voting securities, loss or transfer of control, or acquisition or loss of partnership interest.

Changes occurring under Item 4 of Form B need only be included where an individual is, for the first time, made a
director or executive officer of the ultimate controlling person; a director or executive officer terminates his or her
responsibilities with the ultimate controlling person; or in the event an individual is named president of the ultimate
controlling person.

If a transaction disclosed on the prior year’s annual registration statement has been changed, the nature of such
change shall be included. If a transaction disclosed on the prior year’s annual registration statement has been
effectuated, furnish the mode of completion and any flow of fundsbetween affiliates resulting from the transaction.

The insurer shall furnish a statement that transactions entered into since the filing of the prior year’s annual
registration statement are not part of a plan or series of like transactions whose purpose it is to avoid statutory
threshold amountsand the review that might otherwise occur.
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SIGNATURE AND CERTIFICATION
Signature and certification required asfollows:
Pursuant to the requirements of Section 4 of the Act, Registrant has caused this annual registration statement to be

duly signed on its behalf of the City of and State of onthe
day of ,20

(SEAL)

Name of Applicant

BY

(Name) (Title)

Attest:

(Signature of Officer)

(Title)

CERTIFICATION

The undersigned deposes and says that (s)he has duly executed the attached annual registration statement dated

,20 ,forand on behalf of (Name of Applicant); that (s)he is the
(Title of Officer) of such company and that (s)he is authorized to execute and file such
instrument. Deponent further says that (s)he is familiar with such instrument and the contents thereof, and that the
factstherein set forth are true to the best of his/her knowledge, information and belief.

(Signature)

(Type or print name beneath)
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FORM D
PRIOR NOTICE OF A TRANSACTION

Filed with the Insurance Department of the State of

By

Name of Registrant

On Behalf of Following Insurance Companies

Name

Address

Date:

,20

Name, Title, Address and telephone numberof Individualto Whom Notices and Correspondence Concerning This Statement
Should Be Addressed:

ITEM 1.

IDENTITY OF PARTIES TO TRANSACTION

Furnish the following information foreach of the parties to the transaction:

@)
(b)
©
(@)
©)
®)

@

450-20

Name;

Home office address;

Principal executive office address;

The organizationalstructure, i.e. corporation, partnership, individual, trust, etc.;

A description of the nature of the parties’ business operations;

Relationship, if any, of other parties to the transaction to the insurer filing the notice, including any
ownership or debtor/creditor interest by any other parties to the transaction in the insurer seeking approval,

or by the insurer filing the notice in the affiliated parties;

Where the transaction is with a non-affiliate, the name(s) of the affiliate(s) which will receive, in whole or
in substantialpart, the proceeds of the transaction.
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ITEM 2. DESCRIPTION OF THE TRANSACTION
Furnish the following information foreach transaction forwhich notice is being given:

@) A statement asto whether notice is being given under Section 5A(2)(a), (b), (c), (d), or (e) of the Act;

(b) A statement of the nature of the transaction;
(c) A statement of howthe transaction meetsthe ‘fair and reasonable'standard of Section 5A(1)(@) of the Act;
and
) The proposed effective date of the transaction.
ITEM 3. SALES, PURCHASES, EXCHANGES, LOANS, EXTENSIONS OF CREDIT,

GUARANTEES OR INVESTMENTS

Furnish a brief description of the amountand source of funds, securities, property or other consideration for the sale,
purchase, exchange, loan, extension of credit, guarantee, or investment, whether any provision exists for purchase by
the insurer filing notice, by any party to the transaction, or by any affiliate of the insurer filing notice, a description
of the terms of any securities being received, if any, and a description of any other agreements relating to the
transaction such as contracts or agreements for services, consulting agreements and the like. If the transaction
involves other than cash, furnish a description of the consideration, its cost and its fair market value, together with
an explanation of the basis forevaluation.

If the transaction involves a loan, extension of credit or a guarantee, furnish a description of the maximum amount
which the insurer will be obligated to make available under such loan, extension of credit or guarantee, the date on
which the credit or guarantee will terminate,and any provisions for the accrualof or deferral of interest.

If the transaction involves an investment, guarantee or other arrangement, state the time period during which the
investment, guarantee or other arrangement will remain in effect, together with any provisions for extensions or
renewals of such investments, guarantees or arrangements. Furnish a brief statement as to the effect of the
transaction upon the insurer’s surplus.

No notice need be given if the maximum amount which can at any time be outstanding or for which the insurer can
be legally obligated under the loan, extension of credit or guarantee is less than (a) in the case of non-life insurers,
the lesser of 3% of the insurer’s admitted assets or 25% of surplus as regards policyholders, or (b) in the case of life
insurers, 3% of the insurer’s admitted assets, each as of the 31st day of December next preceding.

ITEM 4. LOANS OR EXTENSIONS OF CREDIT TO A NON-AFFILIATE

If the transaction involves a loan or extension of credit to any person who is not an affiliate, furnish a brief
description of the agreement or understanding whereby the proceeds of the proposed transaction, in whole or in
substantial part, are to be used to make loans or extensions of credit to, to purchase the assets of, or to make
investmentsin, any affiliate of the insurer makingsuch loans or extensions of credit, and specify in what mannerthe
proceeds are to be used to loan to, extend credit to, purchase assets of or make investmentsin any affiliate. Describe
the amount and source of funds, securities, property or other consideration for the loan or extension of credit and, if
the transaction is one involving consideration other than cash, a description of its cost and its fair market value
together with an explanation of the basis for evaluation. Furnish a brief statementasto the effect of the transaction
upon the insurer’s surplus.

No notice need be given if the loan or extension of credit is one which equals less than, in the case of non-life
insurers, the lesser of 3% of the insurer’s admitted assets or 25% of surplus as regards policyholders or, with respect
to life insurers, 3% of the insurer’s admitted assets, each as of the 31st day of December next preceding.
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ITEM 5. REINSURANCE

If the transaction is a reinsurance agreement or modification thereto, as described by Section 5A(2)(c)(ii) of the Act,
or a reinsurance pooling agreement or modification thereto as described by Section 5A(2)(c)(i) of the Act, furnish a
description of the known and/orestimated amount of liability to be ceded and/orassumed in each calendaryear, the
period of time during which the agreementwill be in effect,and a statement whetheran agreement or understanding
exists between the insurer and non-affiliate to the effect that any portion of the assets constituting the consideration
for the agreement will be transferred to one or more of the insurer’s affiliates. Furnish a brief description of the
consideration involved in the transaction,and a brief statement asto the effect of the transaction uponthe insurer’s
surplus.

No notice need be given for reinsurance agreementsor modifications thereto if the reinsurance premium or a change
in the insurer’s liabilities, or the projected reinsurance premium or change in the insurer’s liabilities in any of the
next three years, in connection with the reinsurance agreement or modification thereto is less than 5% of the
insurer’s surplus as regards policyholders, as of the 31st day of December next preceding. Notice shall be given for
all reinsurance pooling agreementsincluding modifications thereto.

ITEM 6. MANAGEMENT AGREEMENTS, SERVICE AGREEMENTS AND COST-
SHARING ARRANGEMENTS.

For management and service agreements, furnish:
@) A brief description of the managerial responsibilities, or services to be performed;

(b) A brief description of the agreement, including a statement of its duration, together with brief descriptions
of the basis for compensation and the termsunderwhich payment orcompensation is to be made.

For cost-sharing arrangements, furnish:

@) A brief description of the purpose of the agreement;

(b) A description of the period of time during which the agreement is to be in effect;

(c) A brief description of each party’sexpensesor costs covered by the agreement;

d) A brief description of the accountingbasis to be used in calculating each party’scosts under the agreement;
(e) A brief statement asto the effect of the transaction upon the insurer’s policyholder surplus;

) A statement regarding the cost allocation methods that specifies whether proposed charges are based on

“cost or market.” If market based, rationale for using market instead of cost, including justification for the
company’sdetermination thatamountsare fairand reasonable; and

@) A statement regarding compliance with the NAIC Accounting Practices and Procedure Manual regarding
expense allocation.

ITEM 7. SIGNATURE AND CERTIFICATION

Signature and certification required asfollows:
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SIGNATURE
Pursuant to the requirements of Section 5 of the Act, __ has caused thisapplication to be duly signed on its
behalfin the City of __and State of onthe day of ,20
(SEAL)
Name of Applicant
BY
(Name) (Title)
Attest:

(Signature of Officer)

(Title)
CERTIFICATION

The undersigned deposes and says that (s)he has duly executed the attached application dated !
20, for and on behalf of (Name of Applicant); that (s)he is the
(Title of Officer) of such company and that (s)he is authorized to execute and file such
instrument. Deponent further says that (s)he is familiar with such instrument and the contents thereof, and that the
factstherein set forth are true to the best of his/her knowledge, information and belief.

(Signature)

(Type or print name beneath)
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FORM E

PRE-ACQUISITION NOTIFICATION FORM
REGARDING THE POTENTIAL COMPETITIVE IMPACT
OF A PROPOSED MERGER OR ACQUISITION BY A
NON-DOMICILIARY INSURER DOING BUSINESS IN THIS
STATE OR BY A DOMESTIC INSURER

Name of Applicant

Name of Other Person
Involved in Merger or
Acquisition

Filed with the Insurance Department of

Dated: ,20

Name, title, addressand telephone number of person completing this statement:

ITEM 1. NAME AND ADDRESS

State the names and addresses of the persons who hereby provide notice of their involvement in a pending
acquisition or change in corporate control.

ITEM 2. NAME AND ADDRESSES OF AFFILIATED COMPANIES

State the namesand addresses of the persons affiliated with those listed in Item 1. Describe their affiliations.
ITEM 3. NATURE AND PURPOSE OF THE PROPOSED MERGER OR ACQUISITION

State the nature and purpose of the proposed merger or acquisition.
ITEM 4. NATURE OF BUSINESS

State the nature of the business performed by each of the persons identified in response to Item 1 and Item 2.
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ITEM 5. MARKET AND MARKET SHARE

State specifically what market and market share in each relevant insurance market the persons identified in Item 1
and Item 2 currently enjoy in this state. Provide historical market and market share dataforeach person identified in
Item 1 and Item 2 for the past five yearsand identify the source of such data. Provide a determinationasto whether
the proposed acquisition or merger, if consummated, would violate the competitive standards of the state asstated in
Section 3.1D of the Act. If the proposed acquisition or merger would violate competitive standards, provide
justification of why the acquisition or merger would not substantially lessen competition or createa monopoly in the
state.

For purposes of this question, market means direct written insurance premium in this state for a line of business as
contained in the annual statement required to be filed by insurers licensed to do business in this state.

Drafting Note: State Insurance Departments may additionally choose to make these calculations using their own dataordataprovided by the National
Association of Insurance Commissioners.
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62



Insurance Holding Company System Model Regulation
with Reporting Forms and Instructions

FORM F
ENTERPRISE RISK REPORT

Filed with the Insurance Department of the State of

By

Name of Registrant/Applicant

On Behalf of/Related to Following Insurance Companies

Name

Address

Date: ,20

Name, Title, Address and telephone numberof Individualto Whom Notices and Correspondence Concerning This Statement
Should Be Addressed:

ITEM 1. ENTERPRISE RISK

The Registrant/Applicant, to the best of its knowledge and belief, shall provide information regarding the following areasthat
could produce enterprise risk as defined in [insert cross reference to definition of Enterprise Risk in Section 1F of the Act],
provided such information is not disclosed in the Insurance Holding Company System Annual Registration Statement filed
on behalf of itself or anotherinsurer for which it is the ultimate controlling person:

450-26

Any materialdevelopmentsregarding strategy, internal audit findings, compliance or risk managementaffectingthe
insurance holding company system;

Acquisition or disposal of insurance entities and reallocating of existing financial or insurance entities within the
insurance holding company system;

Any changes of shareholders of the insurance holding company system exceeding ten percent (10%) or more of
voting securities;

Developments in various investigations, regulatory activities or litigation that may have a significant bearing or
impacton the insurance holding company system;

Business plan of the insurance holding company system and summarized strategies for the next 12 months;

Identification of material concerns of the insurance holding company system raised by supervisory college, if any,in
the lastyear;
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¢ Identification of insurance holding company system capital resourcesand materialdistribution patterns;

e Identification of any negative movement, or discussions with rating agencies which may have caused, ormay cause,
potential negative movement in the credit ratings and individual insurer financial strength ratings assessment of the
insurance holding company system (including both the rating score and outlook);

e Information on corporate or parental guarantees throughout the holding company and the expected source of
liquidity should such guaranteesbe called upon;and

e ldentification of any materialactivity or development of the insurance holding company system that, in the opinion
of senior management, could adversely affect the insurance holding company system.

The Registrant/Applicant may attach the appropriate form most recently filed with the U.S. Securities and Exchange
Commission, provided the Registrant/Applicant includes specific references to those areas listed in Item 1 for which the form
provides responsive information. If the Registrant/Applicant is not domiciled in the U.S., it may attach its most recent public
audited financial statement filed in its country of domicile, provided the Registrant/Applicant includes specific references to
thoseareaslisted in Item 1 for which the financialstatement provides responsive information.

ITEM 2: OBLIGATION TO REPORT.

If the Registrant/Applicant has not disclosed any information pursuant to Item 1, the Registrant/Applicant shall
include a statementaffirmingthat, to the best of its knowledge and belief, it has not identified enterprise risk subject
to disclosure pursuantto Item 1.

Chronological Summary of Actions (all references are to the Proceedings of the NAIC).

1970 Proc. 11B 1055-1066 (printed).

1971 Proc. 154, 58, 134, 149 (adopted).

1986 Proc.1112,19-20,93-94, 109-123 (amended).
1993 Proc. 1st Quarter 3, 33,362, 364-370 (amended).
2011 Proc.1*' Quarter | 3-11 (amended).

2013 3" Quarter (editorial revision).
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CHAPTER 4 - INVESTIGATION AND ASSET RECOVERY

VIl.  RECEIVERSHIP INVOLIVNG QUALIFIED FINANCIAL CONTRACTS

Insurer receivership Model Act (#555, commonly known as IRMA) Section 711 — Qualified Financial Contracts
(or Similar Provision)

When financial markets are uncertain, it causes heightened scrutiny in the capital markets and among
financial institutions about identifying, managing and limiting risk, as well as the need for adequate
capitalization and for understanding the interdependency of the different financial sectors. One source of
risk to financial market participants that rises due to the lack of certainty in the financial markets is the
treatment of qualified financial contracts (QFC) and netting agreements in the event of the insolvency of
state regulated insurers.

A. Definition of Qualified Financial Contract

IRMA defines a QFC as “any commodity contract, forward contract, repurchase agreement, securities
contract, swap agreement and any similar agreement that the commissioner determines by regulation,
resolution or order, to be a qualified financial contract for purposes of this Act.”

e Commodity contract is defined by reference to the Commodity Exchange Act (7 U.S.C. § 1)
(Commaodity Act) and is a contract for the purchase or sale of a commaodity for future delivery on
or subject to the rules of a board of trade or contract market subject to the Commodity Act; an
agreement that is subject to regulation under Section 19 of the Commodity Act commonly known
as a margin account, margin contract, leverage account or leverage contract; an agreement or
transaction subject to regulation under Section 4(b) of the Commodity Act that is commonly
known as a commodity option; any combination of these agreements or transactions and any
option to enter into these agreements or transactions.

e Forward Contract, Repurchase Agreement, Securities Contract and Swap Agreement shall have
the meanings set forth in the Federal Deposit Insurance Act, 12 U.S.C. § 1281(e)(8)(D), as
amended from time to time.

It should be noted that an insurance contract is not a derivative or a qualified financial contract because an
insurance contract includes the indemnification against loss. Therefore, reinsurance agreements would not
be considered a swap agreement.

B. Insolvency Treatment of QFCs under the IRMA Section 711 Provision

IRMA Section 711 provides a safe harbor for QFC counterparties of a domestic insurer. The provision
largely tracks similar provisions in the Federal Bankruptcy Code and the Federal Deposit Insurance Act
(FDIA), as well as laws of other foreign jurisdictions. These safe harbor provisions for QFCs were
adopted to avoid disruptions resulting from judicial intervention that can cause unintended chain reactions
and significant systemic impact. Section 711 applies in both Rehabilitation and Liquidation proceedings.

Section 711 states that a right to terminate or liquidate or accelerate a closeout under a netting
agreement or a QFC with an insurer either due to the insolvency, financial condition or default of the
insurer or the commencement of a formal delinquency proceeding is not prevented by any other
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provision of IRMA. Section 711 allows a counterparty to net different contracts and realize on
collateral without a stay?.

Section 711 addresses transfer of a netting agreement or QFC of an insurer to another party. In a
transfer, the receiver has to transfer all of the netting agreement or QFC and all of the property and
credit enhancements securing claims under the agreement or QFC. This prevents “cherry picking”
and requires the transfer of everything, i.e., all of both the “in-the-money” and “out-of-the-money”
positions.

C. Considerations of QFCs held by an Insurer Receivership:

e Although the Investments of Insurers Model Act (either Defined Limits or Defined Standards)
(#280) does not include limits on the amount of collateral an insurer is allowed to post, some
states have restrictions on derivatives use, including quantitative limits, and limits on the pledging
of collateral, based on type and credit quality. The receiver may also need to determine if a
derivative use plan, if required, is in effect and if it dictates any collateral requirements.

o If the ability to net exists and there is no stay requirement, it is important that the regulator
understand the QFC portfolio before the insurer’s failure, either through a recent or ongoing
financial examination or through an assessment made during regulatory supervision that precedes
a receivership order, while recognizing that the market value of the derivatives positions can vary
substantially over relatively short periods of time. The receiver also needs to have a good
understanding of the relationship of the QFC contracts to the rest of the insurer’s balance sheet.

a1 Except where the state has adopted Guideline for Stay on Termination of Netting Agreements and Qualified Financial Contracts
(#1556).

Guideline #1556 Drafting Note: State receivership and insolvency laws may permit a contractual right to cause the termination,
liquidation, acceleration or close-out obligations with respect to any netting agreement or qualified financial contract (QFC) with an insurer
because of the insolvency, financial condition or default of the insurer, or the commencement of a formal delinquency proceeding. These
laws are based upon similar provisions contained in the federal bankruptcy code and the Federal Deposit Insurance Act (FDIA). The FDIA
also provides for a twenty-four-hour stay to allow for the transfer of QFCs by the receiver to another entity rather than permitting the
immediate termination and netting of the QFC. 12 U.S.C. § 1821(e)(9)-(12). States that permit the termination and netting of QFCs may
want to consider adopting a similar stay provision following the appointment of a receiver.

States that consider the enactment of a stay should take into account the relevant federal rules. In 2017 the Board of Governors of the
Federal Reserve System (the Federal Reserve), the Federal Deposit Insurance Corporation (the FDIC) and the Office of the Comptroller of
the Currency (the OCC) each adopted final rules and accompanying interpretive guidance (Final Rules) setting forth limitations to be
placed on parties to certain financial contracts exercising insolvency-related default rights against their counterparties that have been
designated as a global systemically important banking organization (GSIB). The Final Rules include the definition of master netting
agreement that allows netting even though termination of the transaction in the event of an insolvency may be subject to a “stay” under
several defined resolution regimes including Title |11 of Dodd Frank, the FDIA, as well as comparable foreign resolution regimes.
Notwithstanding NAIC’s request for inclusion, stays under the state insurance receivership regime (State Receivership Stays) were not
included as an exemption within the definition. Therefore, unless the Final Rules are amended to recognize State Receivership Stays, if a
state implements a stay as contemplated by the Guideline, insurers would find themselves disadvantaged, potentially resulting in additional
costs and/or collateral requirements given the requlatory treatment for contracts that do not meet requirements for QFCs. Therefore, if a
state is considering implementation of this Guideline, consideration should be given to whether the rules of the Federal Reserve, FDIC and
OCC have been amended to recognize State Receivership Stays. For example, a state could adopt a stay that would be effective if and when
the Final Rules recognize State Receivership Stays.

References: Restrictions on Qualified Financial Contracts of Systemically Important U.S. Banking Organizations and the U.S. Operations
of Systemically Important Foreign Banking Organizations; Revisions to the Definition of Qualifying Master Netting Agreement and
Related Definitions, 82 FR 42882 (13 November 2017), available at https://www.federalregister.gov/d/2017-19053; Restrictions on
Qualified Financial Contracts of Certain FDIC Supervised Institutions; Revisions to the Definition of Qualifying Master Netting
Agreement and Related Definitions, 82 FR 50228 (30 October 2017), available at https://www.federalregister.gov/d/2017-21951;
Restrictions on Qualified Financial Contracts of Certain FDIC-Supervised Institutions; Revisions to the Definition of Qualifying Master
Netting Agreement and Related Definition, 82 FR 61443 (28 December 2017), available at https://www.federalregister.qov/d/2017-27971;
Mandatory Contractual Stay Requirements for Qualified Financial Contracts, 82 FR 56630 (29 November 2017), available at
https://www.federalregister.gov/d/2017-25529.
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Because most derivatives transactions are used for hedging purposes, if those contracts are
terminated as a result of netting, the assets and liabilities will no longer be hedged.

e The receiver should be aware that there may be areas of contention and disagreement by parties in
the netting, termination and closeout of QFC agreements—for example, disagreement over the
valuation or in the resolution of transactions where the parties wait too long to terminate the
contract.

e Some counterparties may have been accepting less liquid assets such as private placements based
on the relative financial strength of the insurance company; typically, collateral for a QFC will be
cash and U.S. Treasury bonds. The moving of over-the-counter (OTC) derivatives to centralized
clearinghouses will gradually eliminate less liquid assets as well as assets with more volatile
market values being used as collateral. It is also worth noting that it is possible to have non-
admitted assets eligible as collateral. Where assets exceed concentration limits, the excess can be
collateral without being an admitted asset.

e The impact of central clearinghouses (CCH) will be to standardize documentation and collateral
requirements. The standard rules for collateral will be more restrictive and be applicable to all
parties. These rules will generally allow for only high-quality assets that are more liquid and are
expected to have less market value volatility. In addition, all parties will be subject to the same
rules for both Initial Margin and Variation Margin. In the past, it was not uncommon for
counterparties to not require Initial Margin from their higher quality clients. This will not be the
case going forward. Even for derivatives transactions that do not go through central clearing,
bank counterparties are facing more stringent capital requirements themselves if their exposures
are not properly collateralized.

D. Recommended Procedures for State Insurance Regulators/Receivers:
To the extent possible, in a pre-receivership situation:

e To the extent a company has a small number of large QFC contracts that are important to the
overall investment portfolio and operations of the insurer, in pre-receivership and in
rehabilitation, the state regulator or receiver should reach out to the counterparty to determine
if the counterparty is agreeable to continuing the contract and performing on the contract
when the insurer enters receivership.

e Consider practical strategies for successfully managing the netting agreements and QFCs, not
only at the inception of the receivership but ongoing during the receivership process.

e The receiver should evaluate the netting agreements and QFCs to gaining an understanding of
the triggers for an event of default within the contract (e.g., filing of action, judicial finding,
rehabilitation vs. liquidation, or fact of insolvency, etc.).

e Consider the applicability of any federal master netting agreement rules and regulations to the
insurer’s netting agreements and QFCs. (see the references to applicable federal rules in the
preceding footnote in this Chapter 2).

e Evaluate the need to consider the use of a bridge financial institution to transfer and manage
the netting agreements and QFCs in a pre-receivership proceeding (i.e. administrative
supervision). See Chapter 11-State Implementation of Dodd-Frank Receivership of this
Handbook for guidance on the use of bridge financial institutions for a Dodd-Frank

receivership.

2 See footnote 1 of this Chapter.
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e Carefully review the most recent financial statement filings and interim company records to
identify the netting agreements and QFCs active at the time of receivership; understand the
terms of the agreements and the valuation of the QFCs; and identify the securities held as
collateral and counterparties to the contract. See Appendix for a Summary of Statutory
Annual Statement Reporting of QFCs or the most current Statutory Annual Financial
Statement and Instructions.

Once a rehabilitation or liquidation order has been entered:
e Provide notice of the receivership to counterparties, as appropriate under state law.

e Consider implementing a 24-hour stay on termination of netting agreements and QFCs, if
allowed under state law. (See Guideline for Stay on Termination of Netting Agreements and
Qualified Financial Contracts [#1556] and accompanying drafting note in the preceding
footnote in this Chapters3.

e It is important for the receiver to keep track of which transactions have been terminated
validly and which have not so that appropriate action can be taken when the validity of the
termination is contested.

e Once the set off has occurred, if the receiver disagrees with the counterparties’ valuation of
either the collateral or the QFC transaction, the receiver would take the next steps to try to
negotiate the correct amount and if unsuccessful pursue legal action.

e Consider engaging an investment expert to assist in the auditing, investigating and
management of the netting agreements and QFCs within the investment portfolio. Refer to
Chapter 3.VI of this Handbook for more guidance on auditing and investigating the
investments of the receivership estate

E. Exhibit — Qualified Financial Contract Annual Statement Reporting (As of 202013)

The subsequent information provides a general description of how and where qualified financial contracts
(QFCs) are reported within the Accounting Practices and Procedures Manual and the statutory financial
statements.

Derivative Instruments—AP&P Disclosure
e Statement of Statutory Accounting Principles (SSAP) No. 27—Off Balance Sheet and Credit Risk
DiSCIOSure§ n.,n- apoy l_,- - Aith Balance Ri a nancia
. . : o
e SSAP No. 86—Aceounting-for-Derivatives-ta
. :
e SSAP No. 108—Derivatives Hedging Variable Annuity Guarantees

Derivative Instruments—Annual Statement Disclosure
e Schedule DB - Part A, Section 1 — Open Options, Caps, Floors, Collars, Swaps, Swaptiens-and Forwards
e Schedule DB - Part B, Section 1 — Open Future Contracts

0 ——Within Part A and Part B, section 1 identifies the contracts open as of the accounting date, and

section 2 identifies contracts terminated during the year.

Schedule DB — Part C — Replication (Synthetic Asset) Transactions (RSAT)
Section 1 contains the underlying detail of replicated assets openwned at the end of the year. Section 2 is
reconciliation between years of replicated assets.
e Schedule DB - Part D, Section 1 — Counterparty Exposure for Derivative Instruments Open
e Schedule DB - Part D, Section 2 — Collateral for Derivative Instruments Open

e  Schedule DB — Part E — Derivative Hedging Variable Annuity Guarantees

3 See footnote 1 of this Chapter.
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0 Specific to derivatives and hedging programs under SSAP No. 108)
Schedule DL — Part 1 & 2 — Securities Lending Collateral Assets
Notes to Financial Statement — Investments
Notes to Financial Statement — Derivative Instruments
Notes to Financial Statement — Debt (FHLB Funding Agreements)

Notes to Financial Statement — Information about Financial Instruments with Off-Balance Sheet Risk and
Financial Instruments with Concentrations of Credit Risk

Notes-to-Financial-Statement —Debt — FHLB Funding-Agreements-

e Notes to Financial Statement — Fair Value Measurements

On a quarterly basis, the insurer only reports derivative instruments that are open as of the current statement
date. Schedule DB — Part A — Section 1 lists the insurer’s open options, caps, floors, collars, swaps and
forwards. Open futures are reported in Schedule DB — Part B — Section 1, replications are reported in Schedule
DB - Part C — Section 1, and counterparty exposure for derivatives instruments are reported in Schedule DB —
Part D.

Repurchase Agreements—AP&P Disclosure
e SSAP No. 103R—Aecounting—fer—Transfers and Servicing of Financial Assets and
ExtinguishmentsExtingtishing of Liabilities

Repurchase Agreements—Annual Statement Disclosure

e Notes to Financial Statement— Investments

e Notes to Financial Statement — Debt

e Repurchase agreements are disclosed in various investment schedules within the Annual Financial
Statement depending on the type of investment. (Schedule D, DA, E, Supplemental Investment Risk
Interrogatories) The Investment Schedule General Instructions provides the following list of codes to
use in the appropriate investment schedule code column_regarding investments that are not under the
exclusive control of the reporting entity, and also including assets loaned to others. For example, a
bond subject to a repurchase agreement would be detailed in Schedule D Part 1 — Long-Term Bonds
Owned and use a code of RA in Code Column.

Codes

LS — Loaned or leased to others

RA — Subject to repurchase agreement

RR — Subject to reverse repurchase agreement

DR — Subject to dollar repurchase agreement

DRR — Subiject to dollar reverse repurchase agreement

C — Pledged as collateral — excluding collateral pledged to FHLB

CF — Pledged as collateral to FHLB (including assets backing funding agreements)

DB — Pledged under an option agreement

DBP - Pledged under an option agreement involving “asset transfers with put options”

R — Letter stock or otherwise restricted as to sale — excluding FHLB capital stock (Note: Private placements are
not to be included unless specific restrictions as to sale are included as part of the security agreement.)
RF — FHLB capital stock

SD - Pledged on deposit with state or other regulatory body

M — Not under the exclusive control of the reporting entity for multiple reasons

SS — Short sale of a security

O — Other
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Chapter 11 — State Implementation of Dodd-Frank Receivership
l. INTRODUCTION

As extraordinarily remote a set of circumstances necessitating it may be, under § 203(e) of the federal Dodd-
Frank Wall Street Reform and Consumer Protection Act, 18 USC § 5383(e) (Dodd-Frank Act), state insurance
Commissioners, their designated deputy receivers and Guaranty Funds are charged with the enormous
responsibility of resolving a systemically important insurance company. Those circumstances by definition would
be unique and extraordinary. The circumstances also by definition would bring enormous time pressure with high
stakes for the U.S. economy and the policyholders and creditors of the particular insurance company in
receivership. Responding to those unique challenges would require advanced planning and analysis, which this
Chapter addresses, by describing four baseline implementation areas for Commissioners, deputy receivers and
guaranty funds to consider.

After a general introduction to the Dodd-Frank insurance receivership framework, the analysis in this chapter
focuses on the following considerations:

1) Establishing processes at the state level to ensure the state receivership mechanism will respond
effectively to a Dodd-Frank receivership.

2) Analyzing and preparing for the situation in which an insurance company is a subsidiary or affiliate
of a covered financial company.

3) Describing national coordination initiatives to ensure the national state-based systems provide further
support to administering a Dodd-Frank receivership.

4) Developing state laws that will ensure that state mechanisms can effectively initiate and administer a
Dodd-Frank receivership.

1. OVERVIEW OF DODD-FRANK INSURANCE RECEIVERSHIP FRAMEWORK

The Dodd-Frank Act was enacted on July 21, 2010. ! Title Il of the Dodd-Frank Act? creates a new orderly
liquidation authority (OLA) for the dissolution of failing systemically important financial companies and certain
of their subsidiaries when certain conditions are found to exist. In addition to the overview below, the federal and
state processes are summarized in flowcharts attached as Exhibits 11-A and 11-B.

The Dodd-Frank Act defines the term “financial company™® as any company incorporated or organized under
federal or state law that is a bank holding company as defined in the federal Bank Holding Company Act of 1956
(BHCA)*: a nonbank financial company supervised by the Federal Reserve Board of Governors (Board); any
company (other than an insured depository institution or a nonbank financial company supervised by the Board)
that is predominantly engaged in activities that the Board has determined are financial in nature or incidental
thereto for purposes of Section 4 (k) of the BHCA (which includes an insurance company)®; or any subsidiary of

! Public Law 111-203, 12 U.S.C. 5301 et seq.

28§ 201 to 217, 12 U.S.C. 5381 et seq.

®§201(a)(11); 12 U.S.C. 5381(a)(11).

“12U.5.C. 1841(a).

* 12 USC. 1843(k). Section 4(k)(4) of the BHCA (12 U.S.C. 1843(k)(4)) provides: “For purposes of this subsection, the following
activities shall be considered to be financial in nature: ...(B) Insuring, guaranteeing, or indemnifying against loss, harm, damage, illness,

disability, or death, or providing and issuing annuities, and acting as principal, agent, or broker for purposes of the foregoing, in any
State....”
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the foregoing that is “predominantly engaged” in activities that are financial in nature or incidental thereto for
purposes of the BHCA, other than a subsidiary that is an insured depository institution or an insurance company.®

Under the OLA, the Federal Deposit Insurance Corporation (FDIC) may be appointed as receiver of a “covered
financial company” for purposes of liquidating the company.” The Dodd-Frank Act defines the term “covered
financial company™® as a financial company for which the Secretary of the Treasury (Secretary) in consultation
with the President has made a determination under § 203(b).® However, if the financial company is an insurance

° § 201(b) provides that no company may be deemed to be predominantly engaged in activities that are financial in nature or incidental to a
financial activity unless the consolidated revenues of such company from such activities constitute at least 80% of the total consolidated
revenues of such company, including any revenues attributable to a depository institution investment or subsidiary.

! Subject to certain exceptions (notably for insurance companies), the Dodd-Frank Act does not contemplate a receivership for the purpose
of rehabilitation or reorganization. § 204(a) provides:

It is the purpose of this title to provide the necessary authority to liquidate failing financial companies that pose a significant risk to the
financial stability of the United States in a manner that mitigates such risk and minimizes moral hazard. The authority provided in this title
shall be exercised in the manner that best fulfills such purpose, so that—

(1) creditors and shareholders will bear the losses of the financial company;
(2) management responsible for the condition of the financial company will not be retained; and

(3) the Corporation and other appropriate agencies will take all steps necessary and appropriate to assure that all parties, including
management, directors, and third parties, having responsibility for the condition of the financial company bear losses consistent with
their responsibility, including actions for damages, restitution, and recoupment of compensation and other gains not compatible with
such responsibility.

® § 201(a)(9).

®§ 203(b) (12 U.S.C. 5383(h)) provides:

(b) DETERMINATION BY THE SECRETARY.—Notwithstanding any other provision of Federal or State law, the Secretary shall
take action in accordance with section 202(a)(1)(A), if, upon the written recommendation under subsection (a), the Secretary (in
consultation with the President) determines that—

(1) the financial company is in default or in danger of default [see footnote 10];

(2) the failure of the financial company and its resolution under otherwise applicable Federal or State law would have serious
adverse effects on financial stability in the United States;

(3) no viable private sector alternative is available to prevent the default of the financial company;

(4) any effect on the claims or interests of creditors, counterparties, and shareholders of the financial company and other market
participants as a result of actions to be taken under this title is appropriate, given the impact that any action taken under this title
would have on financial stability in the United States;

(5) any action under section 204 would avoid or mitigate such adverse effects, taking into consideration the effectiveness of the
action in mitigating potential adverse effects on the financial system, the cost to the general fund of the Treasury, and the
potential to increase excessive risk taking on the part of creditors, counterparties, and shareholders in the financial company;

(6) a Federal regulatory agency has ordered the financial company to convert all of its convertible debt instruments that are
subject to the regulatory order; and

(7) the company satisfies the definition of a financial company under section 201.
8§ 203(c)(4) (12 U.S.C. 5383(c)(4)) provides:

(4) DEFAULT OR IN DANGER OF DEFAULT.—For purposes of this title, a financial company shall be considered to be in default
or in danger of default if, as determined in accordance with subsection (b)—

(A) a case has been, or likely will promptly be, commenced with respect to the financial company under the Bankruptcy Code;

(B) the financial company has incurred, or is likely to incur, losses that will deplete all or substantially all of its capital, and there
is no reasonable prospect for the company to avoid such depletion;

(C) the assets of the financial company are, or are likely to be, less than its obligations to creditors and others; or
(D) the financial company is, or is likely to be, unable to pay its obligations (other than those subject to a bona fide dispute) in the
normal course of business.
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company? or its largest U.S. subsidiary (measured by total assets) is an insurance company, the director of the
Federal Insurance Office (FIO) and the Board, at the request of the Secretary or on their own initiative, will make
a written recommendation, by two-thirds vote of the Board and the affirmative approval of the Director of the FIO
in consultation with the FDIC, to the Secretary on whether the Secretary should make a determination to invoke
the OLA with respect to the financial company.*

The Secretary is required to notify the FDIC and the covered financial company subsequent to any determination
under 8 203. If the company’s board of directors acquiesces or consents to the appointment of the FDIC, the
Secretary must then appoint the FDIC as receiver. If the board of directors of the financial company does not
acquiesce or consent to the appointment of the FDIC as receiver, then the Treasury Secretary must petition the
U.S. District Court for the District of Columbia for an order before appointing the FDIC as receiver of any
covered financial company.!? The Court’s review is limited to determining whether the Secretary’s determination
that the covered financial company is in default or in danger of default and satisfies the definition of a financial
company under the Dodd-Frank Act is arbitrary and capricious.

This review is made on a confidential basis and without any public disclosure, but with notice by the court to the
company and a hearing in which the company may oppose the petition. If the court determines that the Secretary’s
determination is not arbitrary and capricious, the U.S. District Court is required to issue an order immediately
authorizing the Secretary to appoint the FDIC as receiver of the covered financial company. The court is required
to make its ruling within 24 hours of receiving the petition of the Secretary; otherwise, the petition will be deemed
granted by operation of law. Either party may appeal the decision to the U.S. Court of Appeals for the D.C.
Circuit and then to the U.S. Supreme Court (which is given discretionary jurisdiction to review the Court of
Appeals decision on an expedited basis), but the decision may not be stayed or enjoined pending appeal.

Notwithstanding Section 203(b) of the Dodd-Frank Act, if an insurance company is a covered financial company
or a subsidiary or affiliate of a covered financial company, then the liquidation or rehabilitation of such insurer
and any insurance company subsidiary or insurance company affiliate of the covered financial company would be
conducted as provided under applicable state law (by the appropriate state insurance regulator).*®

However, with respect to such state-based receiverships, if within 60 days after a determination has been made to
subject such entity to the OLA the appropriate state insurance regulator has not filed the appropriate judicial
action in the appropriate state court to place such insurance company into “orderly liquidation” under the laws and
requirements of the state, the FDIC is given the authority “to stand in the place of appropriate regulatory agency
and file the appropriate judicial action in the appropriate State court to place such company into orderly
liquidation under the laws and requirements of the State.”*

If the covered financial company in receivership is an insurance company (or its largest U.S. subsidiary is an
insurance company), the Dodd-Frank Act authorizes the FDIC to be appointed as receiver of an insurance
company subsidiary which itself is not an insurance company (such as third-party administrators, brokerages,
managing general agents and any entities that are not “subject to regulation”), even though the FDIC is not the
receiver of the insurance company and the insurance company may not be insolvent or in receivership
proceedings in state court.’> Upon the appointment of the FDIC as receiver over such subsidiary, the subsidiary

" Defined as “...any entity that is (A) engaged in the business of insurance; (B) subject to regulation by a State insurance regulator; and
(C) covered by a State law that is designed to specifically deal with the rehabilitation, liquidation or insolvency of an insurance company.”
§ 201(a)(13); 12 U.S.C. 5381(a)(13).
" § 203(a)(1)(C): 12 U.S.C. 5383(a)(1)(C).
2 § 202(a)(1); 12 U.S.C. 53823(a)(1).
** § 203(e): 12 U.S.C. 5383(8).
" § 203(e)(3): 12 U.S.C. 5383(e)(3).
** § 210(a)(1)(E)(i); 12 U.S.C. 5390(a)(1)(E)(i) provides:
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itself will be considered a financial company subject to the OLA, and the FDIC will have all of the powers and
rights with respect to that covered subsidiary as it has with respect to a covered financial company.®

The Dodd-Frank Act requires the FDIC as receiver to consult with the primary financial regulatory agency or
agencies of any subsidiaries of the covered financial company that are not covered subsidiaries (such as state
insurance regulatory officials), and coordinate with such regulators regarding the treatment of such solvent
subsidiaries and the separate resolution of any such insolvent subsidiaries under other governmental authority.’
The statute does not provide precise guidance as to how the FDIC would coordinate with the state insurance
receiver of the insurance company if the subsidiaries or affiliates’ operations are integral to the operation of the
insurance company. Examples are management or service companies (when the insurer has no employees of its
own), or third-party administrators (if the subsidiary has contracts with the insurance company), or if the
insurance company and the subsidiary are jointly obligated to third parties (such as under a lease). In such
instances, it is unclear how the state insurance receiver would protect the interests of the insurer. The appointment
of the FDIC as receiver of an insurance company subsidiary may leave the insurance company parent in a weaker
financial condition. To protect these operations, the states, through NAIC, must implement procedures for
immediate initiation and administration of state insurance receiverships with a high degree of coordination with
the FDIC, applicable guaranty funds and others.

1. STATE LEVEL PROCESS FOR IMMEDIATE INITIATION OF STATE INSURANCE
RECEIVERSHIP

A. Rapid Response Protocol

Most states have enacted statutes governing the conservation, rehabilitation and liquidation of insurance
companies that are patterned after one of three model acts that have been adopted by the National
Conference of Commissioners on Uniform State Laws (NCCUSL) or by the NAIC over the years: the
Uniform Insurers Liquidation Act (Uniform Act); the Insurers Rehabilitation and Liquidation Model Act;
and the Insurer Receivership Model Act (#245) (IRMA). NAIC Model Acts uniformly require that the
chief insurance regulator of the insurer’s domiciliary state (Regulator) be appointed receiver of the insurer
to administer the receivership under court supervision.

Title 1l of the Dodd-Frank Act does not change state liquidation statutes. Nevertheless, the state Dodd-
Frank responsibilities require state statutes that assure immediate execution of state receiverships
necessary to effectively respond to a national crisis. If there is a federal determination that an insurance
company meets the 8§ 203(b) standards codified in 12 U.S.C. § 5383(b), then the Dodd-Frank Act
anticipates that the insurance company would be placed immediately into receivership pursuant to state
law, 12 U.S.C. § 5383(e). Subject to certain exceptions (notably for insurance companies), the Dodd-
Frank Act does not contemplate a receivership for the purpose of rehabilitation or reorganization. See
footnote 7, supra. Under state law, the form of receivership is not limited to liquidation. And Section
203(e)(1) of the Dodd-Frank Act, 12 U.S.C. § 5383(e)(1), explicitly refers to both rehabilitation and
liquidation of insurance companies in the insurance company context.

(i) IN GENERAL.—In any case in which a receiver is appointed for a covered financial company under section 202, the Corporation
may appoint itself as receiver of any covered subsidiary of the covered financial company that is organized under Federal law or the
laws of any State, if the Corporation and the Secretary jointly determine that—

(1) the covered subsidiary is in default or in danger of default;

(1) such action would avoid or mitigate serious adverse effects on the financial stability or economic conditions of the United
States; and

(111) such action would facilitate the orderly liquidation of the covered financial company.
** § 210(a)(1)(E)(ii); 12 U.S.C. 5390(a)(1)(E)(ii).
7§ 204(c): 12 U.S.C. 5384(c).
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If state regulators do not file the appropriate action within 60 days of the federal determination, then the
FDIC has the authority to stand in the place of the state regulator for purposes of initiating the appropriate
action under and pursuant to state law, 8 203(e)(3), 12 U.S.C. § 5383(e)(3). Regulators, receivers, the
courts and other interested persons should not plan to rely on the 60-day window. Immediate state action
will be required in most Dodd-Frank insurance company receivership scenarios. Even in the unlikely
event that the FDIC filed the state court action due to the passage of 60 days, state laws continue to
require that the Regulator be appointed as receiver of an insurance company and that the receivership be
conducted under state law.

This section outlines the steps individual states should take to create a rapid response protocol,
organizational structure and coordinated interagency effort to immediately initiate a Dodd-Frank
receivership and, in any event, meet the 60-day requirement under Title Il of Dodd-Frank. The steps
include:

e Advanced planning

e Coordination with the National Organization of Life and Health Insurance Guaranty Associations
(NOLHGA) and National Conference of Insurance Guaranty Funds (NCIGF)

o State-federal coordination with proper deference to state insurance regulators and receivers in the
orderly liquidation of any insurance company

e Creation of a contact list and executive committee to coordinate receivership implementation
¢ Formal communication protocols
e Procedures for immediate initiation of receivership and contacting attorneys general
e Procedures or rules for expedited judicial review
B. Advanced Planning

State regulators have long recognized that state receivers who expect to successfully administer a
receivership must become familiar with the insurer’s operations, business and structure as soon as
possible. Ch. 1, § V (A), NAIC Receivers Handbook for Insurance Company Insolvencies (2009)
(Receivers Handbook). The FDIC recognizes that advanced communication and planning is critical to a
resolution that mitigates significant risk and minimizes moral hazard in a Dodd-Frank scenario. If there
are multiple proceedings, coordination of those proceedings is essential to resolution of a Dodd-Frank
scenario as much or more than in a traditional dual liquidation/bankruptcy scenario.

There are both existing and developing mechanisms in place for both state and federal regulators to
consider the impact of the Dodd-Frank Act in the course of regulation. These mechanisms also assist
regulators, the NAIC and, at the appropriate time, receivers to have advance (even if separate) direction
and warning of the potential for a Dodd-Frank receivership affecting an insurance company. Beginning
with the designation of companies as Federal Reserve Board-supervised nonbank financial companies
under § 113(a) and spanning all the way to determinations of the Secretary under 12 U.S.C. § 5383(b),
and encompassing all regulation in between, both state and federal regulators ideally will be provided
with information sufficient to take some pre-receivership regulatory protective action, when necessary,
and also engage in some level of advance receivership planning.

Indeed, state regulators may know in advance of federal regulators that significant financial problems
exist in an insurance company. State regulators, therefore, may have opportunity for advance receivership
planning and/or independent grounds prior to a 12 U.S.C. 8 5383(b) determination to trigger state
regulatory action, including:
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e A confidential order of supervision by the state insurance regulator.

e Other heightened regulation/prudential standards by the state regulator, including but not limited
to, examination, watch list or other restrictions limiting the insurer’s issuance of new business.

Thus, there may be a platform in the current state regulatory structure for advance notice and planning by
state regulators and receivers in advance of the notice of a federal determination under 12 U.S.C. 8§
5383(b).

Ideally, the Regulator’s advance planning for a Dodd-Frank scenario involving a state-regulated insurer
should be highly coordinated with the NAIC and the Receivership Financial Analysis (E) Working
Group; other affected state regulators; NOLGHA and NCIGF; and federal regulators and receivers,
including the FDIC and the affected insurance company. The insurance company or its parent/affiliate
may be required to submit a confidential federal resolution plan providing for rapid and orderly resolution
in the event of a future material financial distress or failure, Section 165(d), 12 U.S.C. § 5365(d). That
plan should be provided to and reviewed by the Regulator as part of the Regulator’s work to broadly pre-
identify theoretical scenarios and responses, and certainly as part of the planning to implement an actual
Dodd-Frank referral under 12 U.S.C. § 5383(b). The confidentiality provisions under the Dodd-Frank
Act, as well as the federal and state confidentially restrictions, must be respected and addressed up front
in memorandum of understanding (MoU) or other protections in formulating all pre-planning and
communication plans. Alternatively, confidential state-based plans, such as Contagion Reportsi® (where
applicable) or confidential Corrective Action Plans, can be used confidentially by state regulators as early
planning tools.

Although the Dodd-Frank Act does not expressly require that a determination made under § 203(b) with
regard to an insurance company be communicated to the Regulator (the determination is expressly
required to be communicated to the FIO, FDIC, Federal Reserve and the covered financial company, and
that information is confidential), that basic communication is implied as part of the FDIC’s consultation
obligations under § 204(c), 12 U.S.C. § 5384(c), and is obviously necessary to the orderly initiation of a
Dodd-Frank receivership. Procedures should establish, at a minimum, that the recommendation and
determination is immediately communicated in all cases to the NAIC as a central coordination point for
state regulators and receiver, and also directly to the domestic Regulator when the company is itself an
insurance company and the insurance regulators when there is an insurance company subsidiary or
affiliate of a covered financial company. Discussions with the relevant federal actors should focus on state
receivership planning and advance warning under the confidentiality constraints of the Dodd-Frank Act.

C. Internal Procedure for Presenting Federal Determination to Commissioner and for
Immediately Initiating Receivership

Whether a receivership is expected, preplanned or arises unexpectedly, state insurance regulators and
receivers must be prepared internally for the immediate initiation of a receivership well before the
expiration of 60 days where there is a federal systemic risk determination as to an insurance company.

In general, as discussed above, under 12 U.S.C. § 5383(a), the FDIC and the Board of Governors of the
Federal Reserve System (Federal Reserve), on their own initiative or at the request of the Secretary,
recommend that the Secretary appoint the FDIC as receiver for a covered financial company. The
recommendation to place an insurance company or a financial company of which the largest domestic
subsidiary is an insurance company into receivership is made by the Federal Reserve and the director of
the FIO in consultation with the FDIC, 12 U.S.C. § 5383(a)(1)(C). The Secretary, in consultation with the
President, determines whether the covered financial company satisfies the criteria in 12 U.S.C. § 5383(b).

*® The NAIC Model Insurance Holding Company Act requires that annual reports to regulator identify material risk within the holding
company systems that could pose a financial or reputational contagion to the insurer.
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If such a determination is made, the Secretary notifies the covered financial company of the determination
pursuant to 12 U.S.C. § 5383(c) and 12 U.S.C. § 5382(a)(1)(A)(i). There is no exact time limit for the
notice, but the expectation is that the notice will be immediate.

Once the determination is made, if the company consents to the determination, the FDIC’s appointment as
receiver is immediate., 12 U.S.C. § 5382(a)(1)(A)(i). If there is no consent, then the Secretary, upon
notice to the covered financial company, shall petition the U.S. District Court for the District of Columbia
under seal for an order authorizing the Secretary to appoint the FDIC as Receiver, 12 U.S.C. §§
5382(a)(1)(A)(i), (ii). The Court has 24 hours to determine whether the Secretary’s determination that the
covered financial company is in danger of default and satisfies the definition of a financial company is
arbitrary and capricious, 12 U.S.C. § 5382(1)(A)(iv). If the Court determines the Secretary’s findings are
not arbitrary and capricious and that the company is a covered financial company, then the Court shall
enter an order immediately authorizing the Secretary to appoint the FDIC as Receiver, Id. If the Court
fails to make a determination within 24 hours, the petition is granted by operation of law, and the
Secretary shall appoint the FDIC as receiver, 12 U.S.C. 8§ 5382(a)(1)(A)(V)(I), (II). The Court’s
determination is subject to a limited scope and expedited appeal process, but not to stay or injunction, 12
U.S.C. 88 5382(a)(1)(B), (2)(2). See Flowcharts, (Exhibit 11-A and 11-B).

One exception is that if the covered financial company is an insurance company or an insurance company
subsidiary or affiliate of a covered financial company, the rehabilitation or liquidation of such company,
and any insurance company subsidiary or affiliate of such company, shall be conducted as provided under
state law, 12 U.S.C. 88 5383(e)(1), (2). In that case, the Regulator has 60 days from the date on which the
12 U.S.C. § 5383(a) determination is made—not communicated—to file the appropriate judicial action in
state court to place the insurance company into orderly liquidation under state law, or else the FDIC shall
have the authority to make the filing. 12 U.S.C. § 5383(e)(3). The Dodd-Frank Act does not expressly
require entry of a liquidation order in 60 days (or ever for that matter), but entry of a receivership order
well in advance of the 60-day expiration must be the Regulator’s goal in order to be consistent with the
federal framework seeking to swiftly resolve company failure that threatens the national economy.

1. Internal Discussions

As referenced above, the first discussion that must occur is, minimally, notice of the federal
determination from the Secretary or other federal representative to the state Regulator. That notice
should be immediate.

However best interlocking with federal processes, discussions must occur as to how the federal
government prefers to coordinate and plan for notice. For example, regulators may pre-identify
themselves and other persons to be notified. NAIC mechanisms may also be useful to effect fast
multi-state notice. Once the state regulator receives notice of the federal determination, the Internal
Procedures in the domiciliary state, discussed more specifically below, are triggered if those
procedures have not already been triggered as the result of advanced planning. There will be a critical
need to respect statutes requiring confidentiality of non-public information in the hands of regulators
in this and other preplanning processes. The notice will also likely trigger formal discussions and
procedures with stakeholders outside the domiciliary state, but those procedures are not discussed at
length in this section.

2. Key Elements of Initial Due Diligence

As in all receiverships, the Regulator who expects to successfully prosecute a receivership action
must become familiar as soon as possible with the insurer’s overall operations and business, as must
any potential special deputy receivers and staff. Ch. 1, 8 V(A), Receivers Handbook. This cooperation
and advance planning among the Regulator, the receiver and ideally also the company itself is
especially imperative in a systemically important Dodd-Frank scenario. Indeed, the FDIC cites
Lehman Brothers’ lack of such a plan as a factor that contributed to the chaos of its bankruptcy. See

641
82



Receiver’s Handbook for Insurance Company Insolvencies

FDIC Report, The Orderly Liquidation of Lehman Brothers Holdings Under the Dodd-Frank Act,
April 18, 2011.19

The circumstances of a Dodd-Frank receivership will dictate the priorities in the initial response once
the significant risk to the financial stability of the U.S. is identified. Coordination and information
sharing with the federal government, needless to say, will drive much of the early activity and due
diligence. Beyond those initial priorities, a number of items will inevitably be a part of any initial due
diligence process. Among priority due diligence items in a Dodd-Frank receivership will be for the
receiver to meet with the Regulator’s staff and possibly also key company personnel as soon as
possible to discuss Resolution Plans to the extent they are available, as well as the perceived causes of
the insurer’s difficulties, the insurer’s “place” in the overall corporate structure and its relationship to
the systemically important company, and receivership options best suited to accomplish an orderly
resolution and liquidation. See Ch.1, 8 V(A) Receivers Handbook.

In the Dodd-Frank scenarios, as in all receiverships, the Receiver must be able to readily assess which
assets are the insurer’s assets. There must be a prompt review and analysis of the interaction and
agreements between the insurer and its affiliates and vendors—service agreements, management
agreements, key employment agreements, pooling agreements and other similar arrangements. See
Ch. 8, 9 Receivers Handbook. In particular, identification and analysis of qualified financial contracts
and the impact of any termination and netting rights must be conducted. There must be a prompt
assessment by the Receiver of the potential for a successful rehabilitation of the insurance company
prior to or in connection with liquidation. Information from state and federal regulators can greatly
assist the Receiver. It is also important for the Receiver to meet with the insurer’s officers and/or
directors, when possible. While these are elements of nearly all insurance receiverships, the receiver
should plan for a faster and more focused analysis under the urgent circumstances a Dodd-Frank
receivership of an insurance entity presents.

3. Attempt to Broadly Pre-ldentify Theoretical Scenarios and Responses

As referenced above, Resolution Plans, Contagion Reports or other regulatory mechanisms exist by
which companies confidentially file with the Regulator their plans in the event of a § 203(b)
determination as to the failure of an insurer or related entity. Using these or other regulatory
mechanisms, such as financial examination, the Regulator can broadly pre-identify theoretical
scenarios and responses for actual or potential systemically important companies in the state.

4. Internal Procedure for Initiating State Receivership, Including Procedure for Early Consultation
with the State Attorney General or Other Stakeholders

a. Assuming there is an external procedure for communicating the federal determinations and/or
prior proceedings to the domestic Regulator, the Regulator must, in turn, trigger internal
procedures for filing the appropriate judicial action seeking liquidation or rehabilitation
within 60 days of the determination.

b. Most Regulators and Receivers have established internal procedures for contacting the chief
liquidation officer, consulting with the attorney general or others needed to file a state
receivership action and for notifying the Court once the action is filed. These internal
procedures should be adapted, strengthened and memorialized for Dodd-Frank scenarios to
provide for heightened and expedited notice and court action. In some states, statutory or rule
change will be required to adapt to a Dodd-Frank scenario. For example, if the state requires
a public or non-public bidding process for the appointment of a Receiver, that process must

n www.fdic.gov/bank/analytical/quarterly/2011_vol5_2/lehman.pdf.
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be expedited or eliminated in the unique Dodd-Frank scenarios in order to assure federal
statutory compliance and expedited appointment of a state receiver.

Each Regulator should, as an initial matter, establish an inter-agency Dodd-Frank Executive
Committee (Committee) in advance of a Dodd-Frank insurance receivership. The Committee
is a working group for preplanning functions and a resource for confidential coordination of a
complex and urgent Dodd-Frank receivership. The Committee does not have independent
powers, nor can the Commissioner delegate his or her authority to the Committee. The
Committee would initially be charged with pre-identifying expedited procedures and pre-
identifying contact points (Contact List) unique to each state in the event of a Dodd-Frank
insurance company receivership. This would include the development of state-specific,
formal communication protocols based on NAIC models and similar to state disaster and
recovery plans. This would also include the adaptation of NAIC-based, or development of
state-specific, pre-screened and/or outlined court or administrative documents for
receiverships prompted by systemic risk determinations.

In an actual Dodd-Frank scenario, the Committee could act as a group of multidisciplinary
experts who are particularly tasked with assisting the Commissioner in the planning for and
executing of the orderly resolution and liquidation of particular systemically risky insurance
companies.

The mission of the Committee is to:

e Plan in advance (pre-identify contact points and pre-identify expedited procedures that
are annually reviewed) for a Dodd-Frank insurance receivership.

e Assist the Commissioner in the assessment of alternatives for cost-effective resolution or
receivership while maximizing protection of policyholders, creditors and the public.
Accurate and timely information is critical to perform these functions.

e Assist the Commissioner in assessing and rapidly responding to federal determinations in
a manner that complies with Dodd-Frank and meets the goals of Dodd-Frank Title I1.

e Assure through preplanning or otherwise that adequate assets of any designated
systemically important insurance company exist, or that other lending/funding exists, to
pay for the receivership of an insurance company receivership arising under Dodd-Frank.

o Assess early on the severity of potential obligations of guaranty funds resulting from
liquidation of a systemically important insurer.

e Work with the state Receiver to coordinate, implement and resolve the receivership.

Depending on the state, the Committee and the Contact List may be comprised of the same or
different people. The Contact List is a list of key stakeholders who must be notified by the
Regulator immediately in the event of a 8 203(b) determination, certainly as to a domestic
company, and also possibly in relation to a foreign company with business in that Regulator’s
state. A communication protocol similar to that in place under most states’ disaster plans in
general must be implemented.

The Committee and/or the Contact List should include:

e Regulator (Chair of Committee) and/or Chief Financial Regulator/Key Department of
Insurance Personnel (Committee and Contact List). The Regulator is charged with
immediately notifying the members of the Committee and the Contact List upon
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notification of the federal determination. This notification may occur outside of normal
business hours. Therefore, the communication procedures and protocols must anticipate a
need to contact key stakeholders at any time of any day.

Governor or appointed representative (Contact List)
Chief Liquidation Officer, or Special Deputy Receiver (Committee and Contact List)
Chief Legal Counsels of Regulator/Receiver (Committee and Contact List)

Other agencies. It should be noted that some entities (for example. health maintenance
organizations and other managed care organizations) may be regulated primarily or
jointly by other state agencies, such as the department of health or specialized agencies.

Attorney General or designated Assistant Attorney General (Committee and Contact List)
and/or contracted outside counsel

If state law and process allow, Chief or Administrative Judge of the receivership court
(Contact List)

Depending on state structure, Contracted Receivers (may need pre-approved short list for
magnitude of a Dodd-Frank receivership; consider training core group of current state
receivers who can be loaned to other states in the systemically significant circumstances)
(Committee and Contact List). Commissioners may in their discretion consider sources
of previously identified receivership expertise in assembling resources for the
administration of a Dodd-Frank receivership. The NAIC Directory of Receivership and
Run-Off Resources to Assist State Insurance Regulators provides commissioners, in their
capacity as receiver, a list of professional resources. Examples of other sources of
expertise may include the ABA Tort & Insurance Practice Section; the Association of
Insurance & Reinsurance Run-Off Companies (AIRROC); the International Association
of Insurance Receivers, which also accredits insurance receivers; and the International
Association of Restructuring, Insolvency & Bankruptcy Professionals.

NOLHGA and NCIGF, and specialized guaranty funds, such as title and managed care,
where appropriate. (Committee and Contact List)

o Additional Potential Parties for Active Receivership:
= NAIC, including the Receivership Financial Analysis (E) Working
Group. The NAIC can particularly assist with the notification to all
affected state Regulators in the event that ancillary receiverships must be
rapidly initiated.
= FIO.

= Ancillary receivers, if any.

= FDIC to coordinate treatment of solvent and insolvent insurance
company subsidiaries and affiliates and other issues.

= Other state agencies that also regulate the insurance company.
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D. Procedure for Rapid Consultation with the State Attorney General or Other Counsel Required
to Prepare and Make the Initial Filing

1.

In all states, the State Attorney General represents the Regulator. In many states, the State
Attorney General also represents the Receiver. Therefore, early consultation and coordination
with the State Attorney General is required to swiftly transition a systemically risky insurance
company to receivership under state law.

In some cases, national coordination with Attorneys General will be required to promptly and
cost-effectively domesticate the receivership order in all or the majority of states.

States should plan for expedited and/or flexible procedures for the appointment of outside
counsel, if required by the Regulator or Receiver. There will be a need for rapid conflicts
checking and immediate retention.

Depending on state structure, states should consider development of a pre-approved short list of
Attorneys General and/or qualified outside counsel who can respond to the magnitude of a Dodd-
Frank receivership. This could ensure immediate consultation with attorneys needed to prepare
and make the required filing in state court and execute the receivership under the urgent
circumstances presented by a Dodd-Frank receivership.

Special attention should be devoted to those special cases in which the federal courts may also be
involved, such as the insolvency of a risk retention group or the resort to Chapter 11 of the
bankruptcy code by the parent or an affiliate of the troubled insurer that could result in the
Section 362 automatic stay impeding accelerated proceedings.

E. Other Considerations

1.

2.

States and the NAIC should develop pre-screened/outlined court documents.

In some states, statutory amendments may be required or favored to assure that a federal
determination under 8 203(b) or consent at the federal level is grounds for liquidation. Potential
changes are discussed below in section VI. Notwithstanding that, there are provisions in the
NAIC models and Model #245 that can be incorporated into pre-screened court administrative
documents for receiverships prompted by systemic risk determinations, such as:

a. Rehabilitation may be the best first step for all or part of an insurance company subject to a
Dodd-Frank receivership, especially if there is a filed resolution plan providing for the
orderly transfer, reinsurability or runoff of policyholder liabilities. Ligquidation may be
required if there is a critical need to trigger guaranty funds and an order of liquidation. Plus, a
finding of insolvency is required by state law for that trigger. All receivership mechanisms
should be considered in consultation with any applicable guaranty funds. In any case, rapid
but sophisticated analysis of how a state receiver is going to close or resolve the insurance
company must occur. This includes what liquid assets exist to run the receivership; what
assets are (un)encumbered, including what liens have been taken by the FDIC; how assets can
be sold or liquidated; how claims are going to be filed, determined and paid; and what is the
effect of qualified financial contracts..

b. The following grounds for receivership or liquidation in most current state codes could
provide grounds for an insurance company receivership order in the event of a federal
determination and can be incorporated into a consent, model complaint and order along with
other grounds that may exist (i.e., insolvency):
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e The insurer is in such hazardous condition that the further transaction of its business
would be hazardous financially to its policyholders, creditors and the public. Compare §
203(b)(4).

e The board of directors or the holders of the majority of voting shares request or consent
to state receivership.

F. Timeline for Prompt Consideration by State Trial Court

Once a petition for receivership is filed, the company will have an opportunity to defend itself, which can
result in a trial or an evidentiary hearing. Some states may require or favor a statutory rule change to
assure that a Dodd-Frank insurance company receivership complaint (where there is no consent) is fully
litigated through appeal on an emergency track analogous to that set forth in § 202(b). All states will, at a
minimum, require procedures for emergency intake and consideration of the complaint and any pro hac
vice motions by the trial court. Regulators and Receivers should meet in advance with the Chief
Administrative Judge or other appropriate official in the Receivership Court to discuss (i) the new
requirements under Dodd-Frank; (ii) how the Court prefers to manage such complaints and cases, in
particular if all or part of the initial complaint must be filed in person or heard outside of normal business
hours; and (iii) what likely questions the Court would have in the event of a Dodd-Frank filing. Reference
can be made to the U.S. District Court for the District of D.C. rules promulgated to implement the federal
determination process.

While these court processes will not be entirely in the control of the Regulator and may potentially
require legal changes, ideally the procedures would provide for:

1. Intake and administration protocol that results in automatic assignment to a particular judge (such
as the chief administrative judge or duty judge) and that avoids jurisdictional disputes (e.g.,
whether the complaint and case is or is not assigned or transferred to a specialized court or
docket).

2. Filing the complaint under seal where appropriate.

3. Intake and administration protocols that provide for expedited processes and orders, ideally
hearing and determination of the complaint within 24 hours of filing. This may be accomplished
pursuant to a court scheduling order or other order, or existing rules in some states.

Separately, many, if not all, states have adopted special statutes or rules for expedited litigation
and appeal of particular classes of cases. Although those classes of cases are more frequent than
insurance receiverships in general, and Dodd-Frank receiverships in particular, state courts should
give consideration now to the issue whether new rules or statutes are warranted to provide for
immediate and expedited litigation of a Dodd-Frank insurance receivership on an analogous track
as is set forth in § 203(b).

4. Limited or no intervention by third parties. To the extent existing state law in a particular state
permits third parties (other than the company) to intervene as parties at the outset of an insurance
company receivership, consider limiting the right to seek intervention in a Dodd-Frank
receivership to ancillary proceeding that occur after entry and appeal of the receivership order.
This will assure that states can meet the Dodd-Frank Act’s need for immediate entry of a
rehabilitation or liquidation order in response to a federal determination and that interventions do
not interfere with the emergency activities of the court and the regulator. In states where statutes
or case law do not presently grant third parties intervention and appeal rights in receivership
cases, that law should be preserved in a Dodd-Frank receivership.

5. Domestication of the receivership order and/or initiation of ancillary receivership proceedings.
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6. Limited appeal, both in terms of standing and scope of review, analogous to that set forth in
Dodd-Frank, Title I, Section § 202. Conversely, only the insurance company, as represented by
its board, should have standing to defend against a complaint for receivership as provided for in
existing statutes. Affiliates, subsidiaries and creditors should not be permitted to participated in
the litigation of the discreet issue whether a liquidation order should be entered because of the
existence of a federal determination under § 203(b).

V. SUBSIDIARY AND AFFILIATE ISSUES
A. Overview

Subsidiary and affiliate issues require that Commissioners and deputy receivers expand their scenario
analysis and planning beyond situations in which an insurance company would be the covered financial
company. As described below, several scenarios can emerge whereby the insurance company is affected
by a Dodd-Frank receivership, although not as the covered financial company. In particular, issues
emerge where the insurance company is an asset, direct or indirect, of a covered financial company, or
where the FDIC’s lien authority is brought to bear.

Section 2(1) of the Dodd-Frank Act defines "affiliate” as having the meaning set forth in 12 U.S.C.
181320, which defines the term as having the meaning set forth in 12 U.S.C. 1841(k), as follows: " ... any
company that controls, is controlled by, or is under common control with another company.”

Section (2)(18)(A) of the Dodd-Frank Act—Other Incorporated Definitions—provides that "subsidiary"
has the meaning set forth in 12 U.S.C. 1813, where is it defined as follows:

(w) Definitions relating to affiliates of depositary institutions
(4) Subsidiary. The term 'subsidiary'

(A) means any company which is owned or controlled directly or indirectly by another company;
and

(B) includes any service corporation owned in whole or in part by an insured  depository
institution or any subsidiary of such a service corporation.

Section 2(18)(A) of the Dodd-Frank Act also provides that the term "control™ has the meaning set forth in
12 U.S.C. 1813,21 where the term is defined as having the meaning set forth in 12 U.S.C. 1841, as
follows:

(@)(2) Any company has control over a bank or any company if -
(A) the company directly or indirectly or acting through one or more other persons owns, controls,
or has the power to vote 25 per centum or more of any class of voting securities of the bank or

company;

(B) the company controls in any manner the election of a majority of the directorsor  trustees  of
the bank or company; or

12 U.S.C. 1813(W)(6).

212 U.S.C. 1813(W)(5).
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(C) the Board determines, after notice and an opportunity for hearing, that the company directly or
indirectly exercises controlling influence over the management or policies of the bank or
company.

Determination of an entity's status as an affiliate or subsidiary may vary under the Dodd-Frank Act from
that under holding company or state law.

B. Advanced Planning

Section 210(a)(1)(G) of the Dodd-Frank Act provides broad power to the FDIC, as the receiver of a
covered financial company, to transfer the company's assets without obtaining approval from any other
entity.?? If an insurance company is owned by a covered financial company, it is, therefore, an asset of the
covered financial company, and the FDIC can transfer its ownership. The Dodd-Frank Act does not
specify any conditions or limitations on the FDIC's power to transfer ownership, such as obtaining the
approval of the domiciliary regulator. Thus, it appears that compliance with Insurance Holding Company
System Regulatory acts is not contemplated, nor is compliance with other state laws governing ownership
(for example, limitations on foreign ownership). It is possible that § 210(a)(1)(G) preserves state authority
because comparable authority allowing the FDIC to transfer assets to a "bridge financial company"
specifically excludes state approval. Whereas 8 210(a)(1)(G) provides that the FDIC can make a transfer
“without obtaining any approval, assignment or consent. ...," § 210(h)(5)(D), governing transfers by the
FDIC to a bridge financial company, provides that a transfer is effective " ... without any further approval
under Federal or State law, assignment, or consent with respect thereto."?® The express exemption from
obtaining "Federal or State law" approval is not contained in § 210(a)(1)(G), which, therefore, might be
interpreted as simply exempting the FDIC from obtaining approval from shareholders, lien holders or
other private parties.?

An insurance company's assets would not appear to be subject to transfer by the FDIC because §
210(a)(1)(G) only authorizes the transfer of assets of the "covered financial company” for which the
FDIC is the receiver. The section does not appear to authorize the FDIC to "transfer” the insurer's
business through reinsurance or other arrangements. It also, therefore, does not appear to give the FDIC

?g 210(a) - Powers and Authorities.

(1) General Powers

(G) Merger; Transfer of Assets and Liabilities. —

(i) In General. Subject to clauses (ii) and (iii), the Corporation [FDIC], as receiver for a covered financial company, may —

a ..

(1) transfer any asset or liability of the covered financial company (including any assets and liabilities held by the
covered financial company for security entitlement holders, any customer property, or any assets and liabilities
associated with any trust or custody business) without obtaining any approval, assignment, or consent with respect to
such transfer.

®g 210(h) - Bridge Financial Companies
(5) Transfer of Assets and Liabilities.

(A) Authority of Corporation. The Corporation [FDIC], as receiver for a covered financial company, may transfer any assets and
liabilities of a covered financial company (including assets or liabilities associated with any trust or custody business) to one or
more bridge financial companies, in accordance with and subject to the restrictions of paragraph (1).

(D) Effective Without Approval. The transfer of any assets and liabilities, including

those associated with any trust or custody business of a covered financial company, to a bridge financial company shall be
effective without any further approval under Federal or State law, assignment, or consent with respect thereto.

# 8 210(h)(5) is ambiguous in its reference to exemption from "further" approval under Federal or State law. § 210 does not specify any
State approval requirements, hence exemption from "further" approval is without an antecedent reference.

648
89



Chapter 11 — State Implementation of Dodd-Frank Receivership

authority to transfer a wholly owned subsidiary of an insurer. The subsidiary is an asset of the insurer, not
the covered financial company. But authority granted to the FDIC to impose liens (discussed below) is
analogous, and that authority is interpreted as extending to an insurer's subsidiaries.

Under its authority to transfer assets of a covered financial company, the FDIC could transfer ownership
of an insurer’s affiliates. Transferring an affiliate (or a subsidiary) could be highly problematic for an
insurer in numerous situations, such as transfer of an affiliated management company that runs the
insurer’s operations (the insurer itself may have no employees), transfer of an affiliate or subsidiary that
generates profits recirculated by the parent company (or dividended by the subsidiary) to provide capital
to the insurer, or transfer of an affiliate or subsidiary whose operations are essential to or interwoven with
the operation of the insurer.

The Dodd-Frank Act also provides that the FDIC may transfer the assets of a covered financial company
for which it has been appointed as receiver to a “bridge financial company.” As noted above, the transfer
may be made without approval under “State Law.” Again, the FDIC does not appear to be bound by any
provisions of Insurance Holding Company System Regulatory acts or other state laws. Transfer of an
insurer or its affiliates to a bridge financial company raises the same issues regarding ownership and
operation as are raised by the FDIC's power to otherwise transfer ownership. Transfer to a bridge
financial company contemplates a further transfer or other disposition of assets when the status of the
bridge financial company terminates.?® Hence, a further transfer of ownership of an insurer could occur.

C. Lien and Funding Issues

Section 204(d) of the Dodd-Frank Act provides that when the FDIC is appointed as receiver of a covered
financial company, it can "make available ... funds" to the receivership. and it can use those funds for a
number of purposes?®. The contemplated purposes include: making loans to the covered financial

% Section 210(h)(13) - Termination of Bridge Financial Company Status. -- The status of any bridge financial company as such shall
terminate upon the earliest of --

(A) the date of the merger or consolidation of the bridge financial company with a company that is not a bridge financial company;

(B) at the election of the Corporation, the sale of a majority of the capital stock of the bridge financial company to a company other
than the Corporation and other than another bridge financial company;

(C) the sale of 80 percent, or more, of the capital stock of the bridge financial company to a person other than the Corporation and
other than another bridge financial company;

(D) at the election of the Corporation, either the assumption of all or substantially all of the liabilities of the bridge financial company
by a company that is not a bridge financial company, or the acquisition of all or substantially all of the assets of the bridge financial
company by a company that is not a bridge financial company, or other entity as permitted under applicable law; and

(D) the expiration of the period provided in paragraph (12), or the earlier dissolution of the bridge financial company, as provided in
paragraph (15).

2 § 204 - Orderly Liquidation of Covered Financial Companies.

(d) Funding for Orderly Liquidation. - Upon its appointment as receiver for a covered financial company, and thereafter as the
Corporation [FDIC] may, in its discretion, determine to be necessary or appropriate, the Corporation may make available to the
receivership, subject to the conditions set forth in section 206 and subject to the plan described in section 210(n)(9), funds for the
orderly liquidation of the covered financial company. All funds provided by the Corporation under this subsection shall have a
priority of claim under subparagraph (A) or (B) of section 210(b)(a), as applicable [administrative expenses or amounts owed to the
United States, respectively], including funds used for --

(1) making loans to, or purchasing any debt obligation of, the covered financial company or any covered subsidiary;

(2) purchasing or guaranteeing against loss the assets of the covered financial company or any covered subsidiary, directly or
through an entity established by the Corporation for such purpose;

(3) assuming or guaranteeing the obligations of the covered financial company or any covered subsidiary to 1 or more third
parties;
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company or any "covered subsidiary?™"; purchasing assets of a covered financial company or covered
subsidiary??; selling or transferring all or any part of "such acquired assets, liabilities or obligations" of a
covered financial company or covered subsidiary?®; and making payments to certain creditors®. Section
(d) also provides that the FDIC may take a lien on property of a covered financial company or a covered
subsidiary, as follows:

[IIncluding funds used for --

(4) taking a lien on any or all assets of the covered financial company or any covered subsidiary,
including a first priority lien on all unencumbered assets of the covered financial company or any covered
subsidiary to secure repayment of any transactions conducted under this subsection.

Unlike the term “covered financial company,” which is defined in relation to systemic risk®!, a "covered
subsidiary" is defined as any "subsidiary" of a covered financial company, other than an insured
depository institution, an insurance company, or a covered broker or dealer.®? Further, the term has been
interpreted as meaning a subsidiary at any level in the corporate organization; thus, the term appears to
include the subsidiary of an insurance company.

For example, in the hypothetical illustration below, a covered financial company owns an insurance
company, a federally insured depository, and several other direct and indirect subsidiaries. Under the
Dodd-Frank Act, each of the subsidiaries will also be deemed to be a “covered subsidiary,” except for the
insurance company and the federally insured depository.

(4) taking a lien on any or all assets of the covered financial company or any covered subsidiary, including a first priority lien on
all unencumbered assets of the covered financial company or any covered subsidiary to secure repayment of any transactions
conducted under this subsection;

(5) selling or transferring all, or any part, of such acquired assets, liabilities or obligations of the covered financial company or
any covered subsidiary; and

(6) making payments pursuant to subsections (b)(4), (d)(4), and (h)(5)(E) of section 210.
?" Subsection (d)(2), supra.
% Subsection (d)(2), supra.
% Subsection (d)(5), supra.
* Sections 210(b)(4), 210(d)(4) and 210(H)(5)(E).
* See § 203(b).

* § 201(a)(9) - Covered Subsidiary. -- The term "covered subsidiary" means a subsidiary of a covered financial company, other than ---
(A) an insured depository institution;
(B) an insurance company; or

(C) acovered broker or dealer.
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Covered financial
company

covered subsidiary Insurance Company

covered subsidiary

Insured Depository covered subsidiary covered subsidiary

The FDIC adopted Regulation § 380.6 regarding its lien authority under § 204(d) as applied to insurance
companies and their subsidiaries. The Regulation was amended from its original proposed form, in
response to comments by the NAIC, NOLHGA/NCIGF and others, to provide that liens would only be
imposed, generally, on the assets of the entity that actually received funds pursuant to § 204(d). The
Regulation provides as follows:

Limitation on liens on assets of covered financial companies that are insurance companies or covered
subsidiaries of insurance companies.

a) In the event that the Corporation [FDIC] makes funds available to a covered financial
company that is an insurance company or to any covered subsidiary of an insurance company
or enters into any other transaction with respect to such covered entity under 12 U.S.C.
5384(d), the Corporation will exercise its right to take liens on any or all assets of the covered
entities receiving such funds to secure repayment of any such transactions only when the
Corporation, in its sole discretion, determines that:

1. Taking such lien is necessary for the orderly liquidation of the entity; and

2. Taking such lien will not either unduly impede or delay the liquidation or
rehabilitation of such insurance company, or the recovery by its policyholders.

b) This section shall not be construed to restrict or impair the ability of the Corporation to take a
lien on any or all of the assets of any covered financial company or covered subsidiary in
order to secure financing provided by the Corporation or the receiver in connection with the
sale or transfer of the covered financial company or covered subsidiary or any or all of the
assets of such covered entity.

Regulation 380.6, subsection (a) limits the FDIC to obtaining liens only on the entity that receives a loan
from the FDIC and only if the lien will not unduly interfere with the liquidation or rehabilitation of the
parent or affiliate insurer. Generally, this limitation would prevent liens on the assets of an insurance
company that is a subsidiary of a covered financial company that received FDIC funding. Subsection (b),
however, is a reservation of rights as to subsection (a) that may apply when the FDIC intends to place a
lien on an insurer's assets in connection with obtaining financing or in connection with the sale or transfer
of the covered financial company, a subsidiary or an affiliate.

The FDIC's lien authority could conflict with the authority of the receiver or the receivership court as to
imposition of liens on an insurer's assets. Imposing liens on subsidiaries' assets could negatively affect the

®12CF.R. §3806
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operations of an insurer when a subsidiary's operations are interwoven with or integral to the operation of
the insurer.

V. NATIONAL COORDINATION

In the event of a Dodd-Frank receivership, national coordination between state insurance departments may require
use of multiple resources, distribution lists and tools currently in place and available to state insurance
departments/receivers. These include, though are not limited to, relying on the expertise of NAIC committees,
such as the Receivership Financial Analysis (E) Working Group and the Financial Analysis (E) Working Group.
The Receivership Financial Analysis (E) Working Group was established to monitor nationally significant
insurers/groups within receivership to support, encourage, promote and coordinate multi-state efforts in
addressing problems. This will include interacting with the Financial Analysis (E) Working Group, domiciliary
regulators and lead states to assist and advise as to what might be the most appropriate regulatory strategies,
methods and action(s) with regard to the receiverships. The Financial Analysis (E) Working Group was
established to analyze nationally significant insurers and groups that exhibit characteristics of trending toward or
being financially troubled and determine if appropriate action is being taken, as well as to interact with
domiciliary regulators and lead states to assist and advise as to what might be the most appropriate regulatory
strategies, methods and action(s).

It is likely that coordination between state insurance departments and federal bodies may include providing and
receiving contact information with various parties (e.g., FDIC, FIO, and the U.S. Department of the Treasury
[Treasury]). Thus, it is important to remember that the NAIC maintains distribution lists for various state
insurance department parties, including primary receivership contacts, general counsel, chief financial regulator,
etc. The NAIC also maintains contact information for federal bodies.

National coordination efforts may also need to involve the expertise of the state guaranty fund system and its
existing national framework, if applicable. Thus, please refer to the NAIC’s white paper Communication and
Coordination Among Regulators, Receivers, and Guaranty Associations: An Approach to a National State Based
System. Prepared by the Receivership and Insolvency (E) Task Force, the white paper describes these
communication and coordination considerations. Highlights from the publication include the following:

Guaranty association involvement should be early enough that the guaranty associations can immediately
undertake their statutory duties upon liquidation. As a practical matter, this calls for involvement as soon
as it appears that there is a significant possibility of liquidation. This point may be reached even before
the insurer is under administrative supervision or in conservation or rehabilitation. Assuming that the size,
complexity and type of business of any given company has a direct bearing on how much lead-time is
needed by the guaranty associations, there is a minimum amount of time, prior to being triggered, in
which guaranty associations need to receive information, including quantification of covered liabilities by
state, claims system information, lines of business and product specifics, third party agreements, as well
as any other arrangements. If adequate information is not gathered pre-liquidation, delays in payments to
claimants will result. Guaranty associations can often assist a regulator with formulating a plan for
liquidation. Associations are frequently able to devote valuable resources, including legal, financial,
actuarial, and other consulting services, in the design of a plan in circumstances in which budgetary or
staffing constraints may pose challenges for regulators.

VI. POTENTIAL CHANGES TO STATE LAW

Receivership and the call for orderly liquidation under Title 1l of Dodd-Frank may be triggered well before the
existence of insolvency, impairment or other hazardous conditions have traditionally been established with
respect to domestic companies. A Dodd-Frank orderly liquidation will also require a rapid response, as discussed
fully in section Il above. Accordingly, states should review and consider whether their existing state laws,
including the grounds for rehabilitation or liquidation of a domestic company and related procedural rules for
obtaining receivership orders, are sufficient to respond to federal determinations that domestic insurers meet the
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standards codified in Title 1l of Dodd-Frank, 12 U.S.C. § 5383(b), and the receivership processes established
under 12 U.S.C. § 5382(a) and § 5383(e).

In order to assist the states in this review, the Dodd-Frank Receivership Implementation (E) Working Group
prepared the Guideline for Implementation of State Orderly Liquidation Authority (“Guideline”). See (Exhibit 11-
C.) The Guideline is intended to provide guidance and serve as a template for potential state law drafting
revisions. The Guideline provides that any of the triggers for a Dodd-Frank receivership under 12 U.S.C. §
5382(a), either consent by the company, entry of an order by U.S. District Court for the District of Columbia, or
by operation of law under 12 U.S.C. § 5382(a)(1)(A)(v), see flowchart (Exhibit 11-A), constitute automatic
grounds for rehabilitation or liquidation under state law. The Guideline also mirrors the Dodd-Frank Act by
establishing timing and procedural rules for the expeditious entry and implementation of receivership orders that
support both the policy goals of the Dodd-Frank Act and federal regulators, as well as the extraordinary
responsibilities of state regulators for ensuring policyholder protection while resolving a systemically important
insurance receivership.

VIlI.  EXHIBITS
Exhibit 11-A: Initiation of Orderly Liquidation of Insurance Company Under Dodd-Frank
Exhibit 11-B: State Receivership Initiation Process

Exhibit 11-C: Guideline for Implementation of State Orderly Liquidation Authority

653

94



2/3 FED & Director of
FIO

Make § 203 (a)(1)(c)
recommendation

Receiver’s Handbook for Insurance Company Insolvencies

Exhibit 11-A: Initiation of Orderly Liquidation of Insurance Company Under Dodd-Frank
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Exhibit 11-B: State Receivership Initiation Process

STATE RECEIVERSHIP INITIATION PROCESS

FDIC Backup “Orderly
Authority State Court Order Liquidation” under
| | of Liquidationor [—» laws of state
No EDIC Files Rehabilitation
- Consent (§ 202(a)(1)(A)(i)) Commissioner
- U.S. District Court Files State
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(5 202(a)(1)(A)(iv)) within 60 Days
- No Court Determination § 203(e)(3)
within 24 hours —
(§ 202(a)(1)(A)(v)) v State Court Order of Liquidation or Rehabilitation under
es Liquidation or Rehabilitation state law
— >
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Exhibit 11-C: Guideline for Implementation of State Orderly Liquidation Authority

GUIDELINE FOR IMPLEMENTATION
OF STATE ORDERLY LIQUIDATION AUTHORITY

Drafting Note: Title 1l of Dodd-Frank, Pub. L. No. 111-203, provides for the orderly liquidation of certain
financial companies, including qualifying insurance companies, with the FDIC generally seeking the
appointment as receiver. However, in the case of qualifying insurance companies, the liquidation or
rehabilitation of such a financial company will be conducted as provided under state law pursuant to 12
U.S.C. § 5383(e). If, at the end of the 60-day period provided for under 12 U.S.C. § 5383(e)(3), the
commissioner (or other appropriate regulatory agency) has not filed the appropriate state judicial action to
place the insurer into orderly liquidation, the FDIC shall have the authority to stand in the place of the
commissioner and file the appropriate judicial action in the appropriate state court to place the insurer into
orderly liquidation under the laws and requirements of the state. The following statutory language is not an
amendment to the NAIC receivership models, but is intended as a Guideline for use by those states seeking to
review their authority under existing state law for purposes of initiating rehabilitation or liquidation
proceedings in accordance with the federal statute:

[ 1 Orderly Liquidation Authority

In accordance with Title 1l of the Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L.
No. 111-203 with respect to an insurance company that is a covered financial company, as that term is
defined under 12 U.S.C. § 5381:

A. The commissioner may file in the [insert proper court] court of this state a petition for an order of
rehabilitation or liquidation on any of the following grounds:

1) Upon a determination and notification given by the Secretary of Treasury (in consultation with
the President) that the insurance company is a financial company satisfying the requirements of
12 U.S.C. § 5383(b), and the board of directors (or body performing similar functions) of the
insurance company acquiesces or consents to the appointment of a receiver pursuant to 12 U.S.C.
§ 5382(a)(1)(A)(i), with such consent to be considered as consent to an order of rehabilitation or
liquidation; or

2) Upon an order of the United States District Court for the District of Columbia under 12 U.S.C. §
5382(a)(1)(A)(iv)(l) granting the petition of the Secretary of the Treasury concerning the
insurance company under 12 U.S.C. § 5382(a)(1)(A)(i); or

3) A petition by the Secretary of the Treasury concerning the insurance company is granted by
operation of law under 12 U.S.C. § 5382(a)(1)(A)(v).

B. Notwithstanding any other provision in this Act or other law, after notice to the insurance company,
the receivership court may grant a petition for rehabilitation or liquidation within 24 hours of the
filing of a petition pursuant to this section.

C. If the court does not make a determination on the petition for rehabilitation or liquidation filed
pursuant to this section within 24 hours after the filing of the petition, it shall be deemed granted by
operation of law upon the expiration of the 24-hour period. At the time that an order is deemed
granted under this section, the provisions of [cite to applicable state law addressing rehabilitation or
liquidation] shall be deemed to be in effect, and the receiver shall be deemed to be appointed
[optional: affirmed] and have all of the applicable powers provided by [refer to applicable state law
addressing rehabilitation or liquidation], regardless of whether an order has been entered. The
receivership court shall expeditiously enter an order of rehabilitation or liquidation that:
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Exhibit 11-C
1) Iseffective as of the date that it is deemed granted by operation of law; and

2) Conforms to [cite to applicable state law addressing rehabilitation or liquidation], as applicable.

D. Any order of rehabilitation or liquidation made pursuant to this section shall not be subject to any stay
or injunction pending appeal.

E. Nothing in this section shall be construed to supersede or impair any other power or authority of the
commissioner or state courts under this Act.
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