
 
 
 
 
December 21, 2020 
Commissioner Michael Conway, Chair 
Regulatory Framework (B) Task Force 
National Association of Insurance Commissioners 
444 North Capitol Street, N.W. 
Suite 700 
Washington, D.C. 20001-1512 
 
Submitted via email to Jolie Matthews (JMatthews@naic.org)  
 
RE: BCBSA Comments on Draft Pharmacy Benefit Manager (PBM) Licensure and 

Regulation Model Act  
 
Dear Commissioner Conway and members of the Committee: 
 
The Blue Cross Blue Shield Association (BCBSA) appreciates the opportunity to provide 
comments on the draft Pharmacy Benefit Manager Licensure and Regulation Model Act (Model 
Act) shared by the National Association of Insurance Commissioners (NAIC) and under review 
by the Regulatory Framework (B) Task Force. BCBSA submitted comments to the Pharmacy 
Benefit Manager Regulatory Issues (B) Subgroup on the initial draft on Sept. 1, 2020. Those 
comments are attached for your convenience.  
 
BCBSA is a national federation of 36 independent, community-based and locally operated Blue 
Cross and Blue Shield (BCBS) companies (Plans) that collectively provide health care coverage 
for one in three Americans. For more than 90 years, Blue Cross and Blue Shield companies 
have offered quality health care coverage in all markets across America – serving those who 
purchase coverage on their own as well as those who obtain coverage through an employer, 
Medicare and Medicaid. 
 
General Comments 
 
BCBSA values the Pharmacy Benefit Manager Regulatory Issues (B) Subgroup’s development 
of this model language and thorough consideration of interested party comments. We 
understand the need for and support implementing reasonable PBM regulations. We appreciate 
the subgroup’s decision to move the broad language from the initial draft of Section 8(B) to a 
drafting note, which is more closely aligned with the original charge (licensure) and encourages 
greater uniformity across the states by reducing variability in how states adopt the Model Act. 
 
BCBS Plans are committed to ensuring consumers have access to affordable prescription 
drugs. Plans and their PBM partners utilize key tools that encourage patients, working with their 
physicians, to select the safest and most effective drugs at the lowest possible price. For 
example, PBMs negotiate with manufacturers to lower the overall cost of drugs for consumers; 
manage pharmacy networks to drive competition on service, price, convenience and quality; 
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and enact safety protocols to reduce negative drug interactions, increase safety and ensure 
appropriate use.  
 
To ensure the regulations in the Model Act enable health plans and PBMs to continue to have 
the tools they need to support patient access to affordable, appropriate medications, BCBSA 
recommends efforts to regulate PBMs, such as the Model Act, align rules across health 
insurance markets. Any rules and regulations on PBM business practices in the commercial 
insurance market should apply to state health programs and government-sponsored employee 
health plans. It is with these core regulatory principles in mind that we support the following 
provisions:  
 

• Requiring PBMs to be licensed with a state’s Department of Insurance (DOI)  
• Housing PBM oversight within state insurance departments, not within provider-specific 

state boards of licensure  
• Disclosing to the DOI the list by health insurers and the kinds of health plans (e.g., 

health maintenance organization (HMO), preferred provider organization (PPO)) 
administered by PBMs within the state  

• Prohibiting gag clauses in state law consistent with federal law to protect consumers and 
enable regulators to exercise traditional state insurance roles in oversight and 
enforcement  

 
BCBSA recommends the Regulatory Framework (B) Task Force consider the following 
modifications to the Licensing Requirement, Gag Clauses and Other Pharmacy Benefit 
Manager Prohibited Practices and Regulations sections of the Model Act, as described below: 
 
Section 5 – Licensing Requirement  
 
BCBSA recommends requiring PBMs to notify regulators of any changes to their application 
within 90 days of the change and disclosing the list by health insurers and the kinds of health 
plans (e.g., health maintenance organization (HMO), preferred provider organization (PPO)) 
administered by PBMs within the state as suggested in Section 8(B)(10).  
 
We also recommend removing “financial and reporting” from Section 5(B) and the drafting note 
suggesting states consider establishing financial standards if the state restricts DOI authority, as 
this section is intended to focus on licensing requirements, not financials or reporting 
stipulations.  
 
Section 6 – Gag Clauses and Other Pharmacy Benefit Manager Prohibited Practices 
 
We support including a prohibition on pharmacy gag clauses, but recommend modifying this 
section to align with federal law per the Patient Right to Know Drug Prices Act (42 USC 
300gg–19b) and the Know the Lowest Price Act (42 USC 1395w-104(m)), which eliminated 
pharmacy gag clauses in commercial and Medicare markets, respectively. We have attached 
this language as an addendum for your review. The term “gag clause” is commonly referred to 
as a contractual provision that restricts a pharmacy’s ability to provide an enrollee with drug 
pricing information based on whether it is purchased using insurance or without. The language 
in the draft Model Act extends beyond this common definition. We recommend alignment with 
federal statute to provide clarity to stakeholders and prevent unnecessary confusion.  
 

https://www.congress.gov/115/plaws/publ263/PLAW-115publ263.pdf
https://www.congress.gov/115/plaws/publ262/PLAW-115publ262.pdf


Furthermore, the draft Model Act provisions in Section 6(A)4-5 allow pharmacists to disclose 
information to which a pharmacist would not have access and could lead to consumer 
confusion. For example, a pharmacist would not know the “process that is used to authorize or 
deny healthcare services or benefits,” and providing incorrect information about this process 
may deter patients from obtaining needed medications. Second, a pharmacist would not know 
the “[i]nformation on financial incentives and structures used by the insurer” as this information 
would not be included in a PBM-pharmacy contract.  
 
Therefore, we recommend Section 6(A)(4) and Section 6(A)(5) be removed. Alternatively, we 
recommend the following language be added after Section 6(A)(5) if Section 6(A)(4) and 
Section 6(A)(5) are not retracted:  

“Information shared under subsections 4 and 5 must accurately reflect an insurer’s 
policies, procedures and benefits. Pharmacists also should direct covered persons to the 
insurer for official information.” 

Section 8 – Regulations  
 
As mentioned above, we appreciate the subgroup moving the broad language from the initial 
draft of Section 8(B) to a drafting note. BCBSA supports the goal of lowering health care costs 
for patients and cautions regulators to consider carefully how any changes could disrupt current 
checks on high-cost prescription drugs. Health plans contract with PBMs to do just that. 
Additional regulation of the topics listed in the drafting note Section 8(B) may weaken 
mechanisms that health insurers and PBMs use to lower drug costs for high-priced therapies or 
are unrelated to PBM business activities and should not be included. Please see BCBSA’s 
previous comments, which were submitted to the Subgroup on Sept. 1, 2020, for additional 
detail, specifically: 
 
 

The NAIC’s focus on rising prescription drug costs offers an opportunity to address a core 
issue driving the problem: the underlying list price of prescription drugs. Prices continue 
to rise – four of the nation’s top 10 drugs have increased more than 100 percent from 2011 
to 2016, and six others increased by more than 50 percent.1 Ultimately, the costs borne 
by every other entity in the supply chain – including consumers – are driven by the 
underlying list price charged by drug manufacturers. Meanwhile, PBMs and health plans 
leverage the tools outlined above to combat high list prices and improve patient outcomes. 
A recent report demonstrated the value of health plans and PBMs, finding that prescription 
drugs costs for commercially insured patients have fallen from $10.83 to $8.90 in the past 
five years, with the uninsured paying $50.78 (up from $36.77) per prescription.2We will 
continue to work towards solutions that improve access to medicines and lower costs for 
patients, while aiming to reduce the underlying prices set by manufacturers.  

 
We appreciate your consideration of our comments and look forward to working with you further 
in development of a uniform model. If you have any questions or want additional information, 
please contact Randi Chapman at 202.826.5156 or at Randi.Chapman@bcbsa.com. 
 

                                                             
1 Humer, Caroline. Makers Took Big Price Increases on Widely Used U.S. drugs. Reuters. April 2016. 
2 The IQVIA Institute. “Medicine Spending and Affordability in the U.S. – Understanding Patients’ Costs for 
Medicines.” Aug. 4, 2020. 
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Sincerely, 
 

 
Clay S. McClure 
Executive Director, State Relations 
Blue Cross Blue Shield Association 



 

 

 

 

BCBSA Comment Letter: Addendum 

Regulatory Framework Task Force (B) 

Dec. 21, 2020 

Patient Right to Know Drug Prices Act (42 USC §300gg–19b)     

(a)IN GENERAL 
(1) A group health plan or a health insurance issuer offering group or individual health insurance 
coverage shall—not restrict, directly or indirectly, any pharmacy that dispenses a prescription 
drug to an enrollee in the plan or coverage from informing (or penalize such pharmacy for 
informing) an enrollee of any differential between the enrollee’s out-of-pocket cost under the 
plan or coverage with respect to acquisition of the drug and the amount an individual would pay 
for acquisition of the drug without using any health plan or health insurance coverage; and 
(2) 
ensure that any entity that provides pharmacy benefits management services under a contract 
with any such health plan or health insurance coverage does not, with respect to such plan or 
coverage, restrict, directly or indirectly, a pharmacy that dispenses a prescription drug from 
informing (or penalize such pharmacy for informing) an enrollee of any differential between the 
enrollee’s out-of-pocket cost under the plan or coverage with respect to acquisition of the drug 
and the amount an individual would pay for acquisition of the drug without using any health plan 
or health insurance coverage. 
 

Know the Lowest Price Act (42 USC 1395w-104(m) 

(m) [5] PROHIBITION ON LIMITING CERTAIN INFORMATION ON DRUG PRICES 
A PDP sponsor and a Medicare Advantage organization shall ensure that each prescription 
drug plan or MA–PD plan offered by the sponsor or organization does not restrict a pharmacy 
that dispenses a prescription drug or biological from informing, nor penalize such pharmacy for 
informing, an enrollee in such plan of any differential between the negotiated price of, or 
copayment or coinsurance for, the drug or biological to the enrollee under the plan and a lower 
price the individual would pay for the drug or biological if the enrollee obtained the drug without 
using any health insurance coverage. 
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