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Ms. Courtney Khodabakhsh
Chair, NAIC Producer Licensing Uniformity (D) Working Group
Delivered Via Email -- Courtney.Khodabakhsh@oid.ok.gov

RE: State Licensing Handbook — Surplus Lines Chapter Revisions
Dear Ms. Khodabakhsh:

The Council of Insurance Agents & Brokers (“Council”) and the Wholesale & Specialty
Insurance Association (“WSIA”) appreciate the opportunity to provide input on the proposed
updates to the Surplus Lines Producer License chapter of the State Licensing Handbook.

Recognizing the importance of uniformity in surplus lines licensing, we have carefully reviewed
the proposed changes submitted by CA-WA-SILA and updated our comments accordingly. We
hope these collaborative efforts contribute meaningfully to the refinement of the chapter.

We value the opportunity to provide input on this important project and remain committed to
supporting the Working Group’s efforts to enhance the State Licensing Handbook. Should you
have any questions or require further clarification regarding our comments, please don’t hesitate
to reach out.

Thank you for your time and consideration.

Respectfully submitted,

s Sl

Joel Wood John Meetz

President/Chief Executive Officer Director of Government Relations

The Council of Insurance Agents & Brokers Wholesale & Specialty Insurance Association
202-783-4400 816-799-0863

jwood(@ciab.com john@wsia.org
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APPENDIX A: PROPOSED REVISIONS TO SURPLUS LINES LICENSING CHAPTER
Chapter 10
Surplus Lines Producer Licenses

In order to operate in a state, property/casualty (P/C) insurance companies are generally
categorized in one of two ways. An admitted company obtains a certificate of authority to
operate in a given state, and it is fully subject to and regulated by the laws of the state. Its
policyholders are protected, at least to some extent, by the state’s guaranty fund.

A-nenadmitted company;-otherwise known-asa A surplus lines -company is a nonadmitted
company that; -has limited authority to operate in a _given state. These companies may-beare

required to be eligible in a state, but they are subjeet-to-significantlylessregulation-regulated
differently than standard or admitted companies. States allow surplus lines companies to operate
because they recognize that certain types of insurance, or insurance at certain amounts, are not
available from admitted companies_and they want to expand insurance coverage capacity beyond
what the admitted market can provide. Generally, surplus lines companies are not subject to rate
and policy form regulation, and their policyholders are not covered by state guaranty funds.

Under the Nonadmitted Insurance Model Act (#870), a producer who goes to the surplus lines

market to procure an 1nsurance contract from a nonadmitted carrrer regurres a surplus lines
license. U

sufphﬁ%ﬂ%—ms%&ﬂe&é%ﬂmskﬁrs&eb&nﬁ%ﬁfp&us%m%ﬁed&e%he%Under Modcl
#870 and the Uniform Licensing Standards (ULS), the surplus lines license is a separate and
distinct licensure category from producer licenses and has a different licensable activity trigger
i.e., procuring nonadmitted coverage, versus general sales/solicitation/negotiation activities. this
is-consideredA surplus lines license is a license type and not a line of authority (LOA):--hewever;
in-some-states;itis-treated-as-an-EOA. Model #870 and tFhe ULS requlre that a resident

ﬁsuedproducer hold a Valld property/casualty Droducer llcense in order to obtam a surplus lines
license. Surplus lines licenses are not requlred for producers who do not access the nonadmltted
market to secure coverage S

L. The Nonadmitted and Reinsurance Reform Act

Commented [U1]: We think it is important to emphasize
the NAIC licensing standard for surplus lines in this chapter.
This is the standard toward which we should drive
uniformity.




The federal Nonadmitted and Reinsurance Reform Act (NRRA) was signed into law by
President BarackObama on July 21,2010, as part of the federal Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-Frank Act), 12 U.S.C. § 5301. The NRRA set federal
standards for the collection of surplus lines premium taxes, insurer eligibility, producer licensing,
and commercial purchaser exemptions. Most of the provisions of the NRRA went into effect
on July 21, 2011.

For licensing of surplus lines brokers, the most significant change was to limit the licensing
requirements to only the home state of the insured. Specifically, to place a surplus lines
multistate risk policy, the broker only needs to be licensed as a surplus line broker in the
insured’s home state, not in all of the states where the policy risk is located. The NRRA-defines

A. Resident Surplus Lines Licensing

As stated above, thereis-no-uniform-approach-by-statesregardingunder Model #870, the surplus
lines license being-is a separate license type, ex-not a line of authority, but state approaches
currently vary on this-entheproducerticense. Regardless of the approach taken, a resident must
hold a valid property/casualty producer license to qualify for the issuance of a surplus lines
license. This underlying P&C license requirement is for both individuals and business entities.
Some states require successfully passing a surplus lines exam to assure an individual is competent
in the complexities of this type of insurance. To assist in the exam process, some state surplus
lines associations may offer training materials or courses to assist with educating individuals.
Additionally, some states have a bond requirement for surplus lines licensees. The bond amount
requirement varies by state, and it may be required to be held by the individual licensee or may
be allowed to be held by the licensed business entity for those individuals affiliated/associated
with the entity. State regulators should be aware that applications for both the producer and
surplus lines licenses cannot be submitted simultaneously through NIPR (the last submitted
application will be rejected). The producer license must be issued by the state prior to the
successful submission of the surplus lines application.

B. Non-Resident Surplus Lines Licensing



A non-resident who applies to a state other than their resident state must hold both the underlying
producer license AND the surplus lines license/line of authority in their resident state.

Applicants for a non-resident surplus lines license are NOT required to obtain the underlying
non-resident P&C producer license, although it is permissible to be issued both in the non-
resident state if it is requested by the applicant.

Tote comply with the reciprocity provisions of Section 8 of the Producer Licensing Model Act

(#218), bond and examthese requirements cannot be imposed on nonresidents. Further, sStates

cannot impose an additional continuing education (CE) requirement on nonresident SEFsurplus
lines licenseesprodueers.A tedbovestatescaioregth id
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1. Other Requirements

Surplus Lines SEFproducers are routinely subject to additional state administrative requirements
that are considered to be outside the scope of licensing reciprocity considerations or the ULS.
The regulations regarding the administration of surplus lines are different from other types of
insurance (TOIs) because states typically require the licensed surplus lines producers to perform
certain compliance activities that would usually be the responsibility of the licensed insurance
company in a transaction in the admitted market. In a surplus lines transaction, the compliance
obligations are imposed upon the producer because the producer is the licensed party. The
surplus lines insurer is unlicensed and often referred to as a “nonadmitted insurer” in some states
or “unauthorized insurers” in other states. In order for a producer to place business in the surplus

lines market, the producer must first determine that the insurer is an eligible surplus lines
company in a given state.

The vast majority of states require a “diligent search” of the admitted market to determine if
there is an admitted carrier willing to write the risk, prior to accessing the surplus lines markets.

A eouple-offenrSome states, however, EAMSVA-and Wh-have abehshed—‘ehm%the
dlhgent search requlrement for commercial I‘lSkS or for all hnes—wlﬂlfeet-her—sta%es—hwe

commereialrisks. Others pr0V1de an exemption for dlhgent search requirements in cases where
the business was referred from a retail producer to an unaffiliated surplus lines broker. Still
others provide exemptions when the producer attests to knowledge of the market. Several states
require diligentsearchstandardrequires-declinations from three admitted carriers to demonstrate
a diligent search of the admitted market, but as many as five and as few as one are required_in
limitedother states. Other-Some states simply require the predueing-brekerproducer to make an
effort, a reasonable effort or a good faith effort, to place the coverage in the admitted markets.

Common administrative requirements imposed on surplus lines producers after-coverageis
plaeedmay include, but are not limited to:

1. Filing reports with state insurance departments or state stamping offices of placements
made.

2. Collecting and paying surplus lines premium taxes.

3. Maintaining a record of all surplus lines placements made.

4.  Providing the insured with a disclosure stating that the policy he or she has purchased is

Commented [U2]: We think there are good policy reasons
to streamline diligent search requirements, but especially for
commercial risks. Retail producers do not have an incentive
to go to the surplus lines market unless they have to (i.e.,
admitted coverage really isn’t available). It also can be
difficult and burdensome on retail agents and admitted
carriers to seek or provide declinations over and over again
on low-dollar premium risks. Ultimately, these requirements
do not serve a compelling public policy purpose, but they do
put a real burden on stakeholders across the industry.




being issued by an insurer that is not licensed in the state, is not subject to the financial
solvency regulation and enforcement that apply to the state’s licensed insurers, and does
not participate in any of the insurance guarantee funds created by the state’s law.

6:5. Including declaration or binder pages with the surplus lines tax filings.
7-6. Filing a report stating that no policies were written that are known as “zero reports:; -as

7. It is strongly suggested that licensees verify with state regulators what, if any, additional
post licensure requirements must be followed to be compliant in the respective state.

foreion-countrv—a
Toretgh-country—a



http://www.naic.org/prod_serv_alpha_listing.htm




Recommended Best Practices for Insurance Regulators

e Perthe ULS, issue the surplus lines license as a separate license type rather than a line of
authority.

e Require residents to successfully complete a surplus lines examination to demonstrate
competency in this type of insurance.

e Require resident applicants to hold a valid resident P&C producer license prior to issuing
the surplus lines license.

e Per the Producer Licensing Model Act and the ULS, bonds, exams, and CE requirements
for surplus lines licenses should ONLY be required of residents licensees.,

o Consider elimination of “zero reports” for surplus lines licensees that placed no business
during a reporting period. ,

e Consider streamlining diligent search requirements, by providing exemptions, such as the
use of state export lists, automatic surplus lines market access for deregulated commercial
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risks, and streamlined access when a retail producer reasonably determines no admitted
market exists.

e Non-resident surplus lines licensees are not required to hold the underlying non-resident
producer P&C license, but must have the surplus lines license in their resident state to

qualify.

e [Establish lines of communication and coordinate within the division/department between
the producer licensing section and the section responsible for overseeing compliance with
surplus lines laws/requirements and market practices.
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