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CHAPTER 3 – ACCOUNTING AND FINANCIAL ANALYSIS
*********************TEXT NOT SHOWN TO CONSERVE SPACE*******************************
VIII.

TAX ISSUES

In virtually every receivership federal tax issues must be considered. The insurer cannot be discharged or
liquidated without the filing of federal income tax returns. In addition, consideration should be given to the
payment of federal corporate income and other taxes. The receiver can be held personally liable for the payment
of certain unpaid taxes if specific procedures are not followed.
Because of the complexity of federal income taxation issues, the potential personal liability of the Receiver and
the additional complexities associated with receiverships, and the significant impact on the estate from items such
as forgiveness of debt, alternative minimum tax, Phase III tax triggering for life companies, consolidation rules
and other matters, the receiver should hire individuals with expertise in these areas. Such experts could include
independent CPAs or counsel with experience in such matters. Furthermore, because of the continuously evolving
nature of federal income taxation issues, many of the issues addressed in this chapter may have changed. This is a
reason that the receiver should hire individuals that will be as up-to-date as possible in these areas, and why
receivers should seek updated guidance on tax matters (both federal income and state premium tax issues) in
reference to the issues addressed in this Handbook.
The receiver should ascertain the insurer’s tax status as part of the takeover procedure, in addition to securing
copies of tax returns and company tax payment records. Foremost, the receiver should learn whether all tax
returns due have been filed and any amounts owing have been paid. In addition, the receiver should learn whether
the insurer was part of a consolidated group filing or party to any tax sharing or similar contractual agreements.
The receiver should also obtain and carefully review and understand the provisions of any tax sharing agreements
between the insurer and any related parties. In almost all receiverships, the receiver takes over the insurer, but not
necessarily its holding company or other affiliated group with which the insurer may be consolidated for tax
purposes. In addition, the insurer may own non-regulated subsidiaries that are taxed differently from the insurer.
Prior years’ returns and any correspondence with the IRS also should be reviewed. Discussion may be held with
any outside CPAs or counsel who may have been involved in filing the returns or in handling any disputes with
the IRS. The receiver should be alert to any contingencies that may exist for payment of taxes, penalties and
interest resulting from failure to file on time, failure to pay tax due on the return, inappropriate treatment of
income or deductions on the return, etc. Contingency reserves recorded on the balance sheet of the insurer or its
parent should be reviewed and analyzed for purposes of determining tax positions taken by the company which
are not “more likely than not.” The receiver should consider these contingencies when allocating distributable
assets of the estate in light of the priority generally alleged by the federal government and accorded by the
applicable priority statute (see Chapter 9—Legal Considerations).
The receiver may request an “Account Transcript” from the IRS for the receivership entity. The transcript,
available by type of tax (Form 1120, Form 941, etc.) and year, may be obtained by filing form 4506-T, Request
for Transcript of Tax Return. An account transcript typically contains information on tax payments (amounts and
dates) and filing of returns (dates).
Income taxation of insurers is somewhat different from conventional corporations, with additional provisions that
are applicable to life insurers contained in Part I of Subchapter L of the Internal Revenue Code (“IRC”) and
specific provisions applicable to other insurance companies contained in Part II of Subchapter L of the IRC. and
taxation of life insurers differs to some extent from taxation of property and casualty insurers. To further confuse
the issue, mutual life insurers are subject to tax adjustments not applicable to stock life insurers.
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Even though an insurer may have substantial statutory losses, it is possible that based on its taxable income,
federal income taxes willmay be due. See discussion in this chapter of deferred income that may be taxed when a
company loses its status as a life insurance company for federal tax purposes. There also exists the possibility that
the insurer is entitled to recover prior years’ taxes because of the existence of capital losses, operating losses or
tax credits. Operating losses, which can be carried back two years and forward 20 years by property and casualty
insurers. Prior to 2018, life insurers were allowed to carry back ordinary losses for 3 years and carry forward
losses for 15 years. No carryback is allowed for operating losses of insurers other than property and casualty
insurers for taxable years after December 31, 2017, but these insurers are allowed indefinite carryforwards which
are limited to 80% of taxable income in each year to which the operating loss is carried. All insurers are allowed
to carry back capital losses 3 years and forward up to 5 years to offset capital gains and tax credit carrybacks vary
depending upon the type of credit, so you should always check with a tax advisor. The insurer may also have
made estimated tax payments that can be recovered. An insurer may also be entitled to a tax recovery because of
its inclusion in a consolidated tax filing where its losses were used to set off taxable income from affiliated
entities. Tax recovery due to tax sharing agreements will not be recoverable from the IRS but must be recovered
from affiliated entities. Therefore, income tax recoverable may not be collectible and, as such, should not be
booked. In addition, under Section 848 of the Internal Revenue Code, an insurer must capitalize its estimated
acquisition expenses, which are then amortizable (deductible) over the ensuing 10-year period for amounts
capitalized prior to through Dec. 31, 2017 and over a 15-year period for amounts capitalized after December 31,
2017 (five years for smaller companies).
The receiver should be aware that IRC Section 6511(a) places a deadline by which claims for credit or refund of
taxes must be made. In many instances, this deadline will be three years from the due date of the return for which
the claim for refund is being made. However, if the claim for refund results from the carryback of a net operating
losses to the preceding tax years, the deadline will be three years from the due date of the return which generated
the net operating loss. Due to the critical nature of properly determining these deadlines, the receiver should
consider consulting independent CPAs or counsel with experience with these matters.
In addition to federal corporate income taxes, the receiver also has to be concerned about state corporate income
taxes, federal and state payroll taxes, premium taxes, real estate taxes, federal excise taxes, state franchise and
excise taxes, sales taxes, and personal property taxes, along with myriad reporting and filing requirements. The
receiver will also need to file final tax returns upon the closing of the receivership estate.
A. Notice
Within 10 days from the date a receiver is appointed, Form 56 (Notice Concerning Fiduciary
Relationship) must be filed with the IRS. A certified copy of the court appointment should be attached.
This form should be filed for all forms of receivership. The receiver should specify that he is to receive
notice concerning income, excise, sales and property, and payroll tax matters. The list of tax forms
should include Form 1120L (for life companies) or Form 1120PC (for property and casualty companies),
Form 941 (quarterly payroll tax returns), Form 940 (Federal Unemployment Compensation Tax), and
Form 720 (Federal Quarterly Excise Tax Return). If the insurer owns subsidiaries, the receiver should
also file a Form 56 notice for each subsidiary.
In addition to the federal filing, many states have similar notice requirements. Even without a specific
requirement, sending similar notice to the taxing authorities of those states and foreign countries where
the insurer did business or had employees should be considered.
Form 56 is not to be used to update the last known address of the receivership entity. The receiver should
file form 8822, Change of Address, with the IRS.
B. Income Taxes
Under Section 1.6012-3(b)(4) of the Federal Income Tax Regulations, a receiver or trustee who, by order
of a court of competent jurisdiction, by operation of law or otherwise, has possession of or holds title to
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all, or substantially all, the property or business of a corporation, must file a return in the same manner
and form as the corporation.
The due date for filing federal corporate income tax returns for insurance companies is the 15th day of the
fourth month (geneally March April 15) of the following year following the year end of the company.
[For years beginning prior to 2016, the due date was the 15th day of the third month (generally March 15)
of the year following the year end of the company.] A six-month extension to October 15 can be obtained
for the filing of the return, if the extension form is sent to the IRS prior to the MarchApril 15 deadline.
This extension, however, is only for the filing of the return and not for the payment of tax liabilities. The
March April 15 deadline is applicable to calendar-year companies only. There may be certain noninsurance companies under the receiver’s authority that have fiscal year-ends.
Once an affiliated group of corporations files a consolidated return, it must continue to do so as long as
the group remains in existence. Therefore, consolidated returns must continue to be filed with the
insurer’s subsidiaries. In addition, the IRS has ruled under PLR 9246031 that an insurer in liquidation
under state law generally is required to be included in its common parent’s consolidated federal income
tax return. The receiver may request approval from the IRS to file separate returns. This permission may
be granted on a case-by-case basis for good cause shown. Pursuant to the consolidated return regulations
(1.1502-75), the parent of the affiliated group must request deconsolidation for good cause. A
deconsolidation may weaken the IRS’s position; as such, the granting of a deconsolidation is not
guaranteedmay not be likely.
Following is a list of various insurance or insurance-related entities and the Federal Income Tax Form that
should be filed:
Type of Insurer
(Based on Business Written)

Federal Income Tax Form

Property/Casualty
Life
HMO
Staff Model HMO
501(c)(15)(A) - tax exempt
Title
Blue Cross/Blue Shield
Health
Health w/ noncancellable and/or
Guaranteed renewable contracts

1120-PC
1120-L
1120-PC
1120
990
1120-PC
1120-PC
1120-PC
1120-L

For a company to be considered an “insurance company,” at least half of its business during the taxable
year must be the issuing of insurance or annuity contracts or the reinsuring of risks underwritten by
insurance companies.
For a company to be considered a “life insurance company,” it must be engaged in the business of issuing
life insurance and annuity contracts (either separately or combined with accident and health insurance), or
noncancellable and/or guaranteed renewable contracts of health and accident insurance. Also, its life
insurance reserves plus unearned premiums—and unpaid premiums on unpaid losses and on
noncancellable life, accident, or health policies not included in life reserves—must make up 50 percent or
more of its total reserves.
In certain special situations, managed care organizations may qualify for tax exempt status; if so, they
would file Form 990.
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1. Life Insurance Companies
Life insurers (whether stock, mutual or mutual benefit) that meet certain reserve requirements file
Form 1120-L. If a life insurer does not meet the reserve requirements, then it must file Form 1120PC. If a stock life insurer loses its life insurance tax status because its life insurance reserves fall
below the minimum requirement, then taxes that were deferred in earlier years may now become due.
In Revenue Procedure 2018-31, Section 26.03 provides for an automatic accounting method change
when there’s a change in qualification as a life insurance company as defined in Internal Revenue
Code (“IRC”) Section 816(a).This happens when, under prior federal law, a portion of the income
earned by a life insurer was considered to belong to the policyholders and was excluded from income.
It was segregated and carried on the tax return in an account called “policyholder surplus.” Upon loss
of life insurance company tax status, or certain other events, all or a portion of the “policyholder
surplus” account may be taxed. This is referred to as “Phase III tax liability” and can be a material
amount for some life insurers. Phase III tax liability also can result from losses exceeding prior years’
accumulated taxable income and reduction of premium volume or reserves or loss of insurance
company status.
Phase III tax may be a liability which arises prior to the receivership or during the administration of
the estate. This may have a significant impact on the statute of limitations for assessment of the tax as
well as the priority of the claim for payment of the tax relative to creditors and policyholders. The
existence of net operating losses may be unavailable in reducing or avoiding a Phase III tax liability.
For taxable years ending before January 1, 2018, lLife insurers with less than $500 million in assets
are entitled to a small life insurer deduction of 60 percent of their “life insurance company taxable
income.” This deduction is available for income up to $3 million and then is gradually phased out on
income from $3 million to $15 million. Alternative minimum tax should be considered in calculating
the benefit of the small company deduction. For taxable years after December 31, 2017, the small life
insurer company deduction is repealed, and the alternative minimum tax for corporations is repealed
as well.
2. Non-Life Insurance Companies
Non-life insurers (stock and mutual) file Form 1120-PC. Non-life companies generally are taxed on
their statutory income with certain modifications, including the discounting of loss reserves and the
non-deductibility of 20% of the increase of the unearned premium reserves. The non-deductible 20%
of the unearned premium reserve (UPR) gives the taxpayer a tax benefit when the UPR is reduced but
the effect of the reversal of the 80% deductible portion has a greater impact and may create taxable
income. As previously stated, the receiver should consult their tax consultant regarding the
ramifications of these issues.
Non-life insurers whose written premiums for the year do not exceed $12.2 million (an amount which
is inflation-adjusted for each taxable year beginning after 2015) may elect to be taxed only on
investment income under Code Section 831(b). The premium limits are based upon the premiums of a
“controlled group” of corporations as defined by Code Section 1563(a), with the exception that more
than 50% is the definition of control. The fact that an insurer is in receivership does not remove it
from a “controlled group.” The company also must meet certain diversification requirements with
regard to premiums and owners as prescribed in IRC Section (831(b)(2)(B)). Taxation on investment
income may not be advantageous to companies that are currently generating or utilizing net operating
losses, as the company may lose the benefit of those losses. IRC Section 831(b)(3) prescribes
limitations on the use of net operating losses for insurance companies taxed only on investment
income.
Prior to January 1, 2005, small non-life insurers with less than $350,000 of premium income could
qualify to be exempt from income tax under Code Section 501(c)(15). Many receivers took advantage
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of this provision to exempt liquidation estates from federal income taxation. In 2004, IRCCode
Section 501(c)(15) was amended to provide tax exempt status only to those non-life insurers with
gross receipts less than $600,000, and then only if more than 50% of the gross receipts were from
premiums. Since most companies in liquidation have virtually zero premium income after the first
couple of years of the liquidation, and since most have annual income exceeding the $600,000 cap,
this amendment to Code Section 501(c)(15) generally eliminated its applicability to insurance
receiverships.
The impact upon insurance companies in receivership was considered as Code Section 501(c)(15)
was being amended in 2004, and the applicability of the exemption to insurance companies in
receivership was specifically extended through calendar year 2007. However, as of January 1, 2008,
any insurers in liquidation that may have previously been qualified for exemption under the pre-2005
provisions of Code Section 501(c)(15) became ineligible for such exemption and are subject to
federal income tax from that time forward unless they met the new requirements.
3. Special Relief
Under Revenue Procedure 84-59, the receiver may apply to the District Director of Internal Revenue
for relief from the filing requirements under limited circumstances. In order to request this relief, the
insurer has to have ceased operations and no longer have assets or income.
4. Prompt Audit
The receiver may request that a prompt determination be made under Revenue Procedure 2006-247623 whether the income tax return is being selected for examination by the IRS or is accepted as filed.
The receiver will be discharged from any liability upon payment of the tax shown on the return if the
IRS does not notify the receiver within 60 days after the request that the return has been selected for
examination, or if the IRS does not complete the examination and notify the receiver of any tax due
within 180 days after the request. This procedure enables the receiver to proceed with the
receivership, or enhances the possible sale of the insurer, by resolving contingencies relating to taxes
due for prior periods. The prompt audit provisions specifically apply to bankruptcy proceedings, not
state liquidations. Certain IRS offices have approved applying the provisions to state liquidations;
however, the approval is not automatic. When this is the case, a request for prompt assessment should
be made under I.R.C. §6501(d). This will reduce the statute of limitations for assessment to 18
months. The request contemplates a corporate dissolution in 18 months and requires the submission
of Form 4810 to the IRS.
5. Carrybacks
An insurer often becomes financially troubled because it incurred operating and/or other losses. Such
losses may be deductible for income tax purposes. A review may be made of the deductibility of such
losses to determine if the losses were deducted in the correct fiscal year and may be carried back to
recover previously paid income taxes. If the losses were not deducted in the correct years, prior years’
income tax returns may have to be amended. Net operating losses can be carried back for two years,
and capital losses can be carried back for three years.
Under the Tax Cuts and Jobs Act of 2017 (TCJA) net operating losses of non-life insurance
companies can still be carried back two years and carried forward 20 years (Internal Revenue Code
Section 172(b)(1)(C)). However, there is no carryback for life insurance company net operating losses
arising in 2018 and later years and an unlimited carry forward period (Internal Revenue Code Section
172(b)(1)(A)). Operational losses of life insurers arising in 2017 and earlier are carried back three
years and forward fifteen years. A non-life insurance company can use the full amount of its net
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operating losses to offset taxable income (Internal Revenue Code Section 172(f)). A life insurance
company is limited to an 80% net operating loss deduction against taxable income (Internal Revenue
Code Section 172(a)(2)).
An example of a restructuring technique used in the liquidation of Reliance Insurance Company to
address significant net operating loss carryovers is available in Exhibit 3-4.

6. Carryovers
To the extent that there is a discharge of indebtedness, any net operating loss carryover may be
reduced by the amount of the discharge., which may trigger alternative minimum tax liabilities. A
company could have alternative minimum tax, even if there are net operating losses available to offset
the income, because of the 90% limitation for alternative minimum tax net operating losses. If
guaranty funds or other creditors are entitled to future funds, there may not have been a complete
discharge.
Net operating losses are allowed an indefinite carryover period in taxable years beginning after
December 31, 2017. The net operating loss deduction is limited to 80 percent of taxable income
(without regard to the deduction) for losses arising in taxable years beginning after December 31,
2017. Therefore, even when there are net operating loss carryovers available, discharge of
indebtedness could still result in income tax liabilities due because of the carryover taxable income
limitations.
C. Premium Taxes
If the insurer is in rehabilitation, the receiver may be required to continue paying state and municipal
premium taxes. Insurers are usually required to pay premium taxes that are calculated as a percent of
direct premiums written. Many state and local tax authorities require insurers to pay estimated premium
taxes. In many cases, a financially troubled insurer may experience a decrease in premium volume, or
policies in force may be canceled. This may result in a reduction in premiums written and the related
premium taxes. A review may be made to determine whether the insurer is entitled to premium tax
refunds. It may then be necessary to refile the most recent returns to reflect the reduction in premium
income. In addition, the receiver may attempt recovery of any prepaid or estimated premium taxes. If
premium taxes are owed in a liquidation many states may relegate premium tax claims to a lower or
general creditor status.
D. Payroll Taxes
Insurers are required to withhold federal income tax and social security tax (as well as state and local
income taxes) from the wages and salaries of their employees. All of these taxes are considered “trust
fund taxes” and must be remitted periodically to the various taxing authorities. The receiver should
promptly ascertain that all payroll tax payments have been remitted by the insurer. If the receiver finds
that taxes have not been paid, the Special Procedures Office of the IRS should be notified. In this way, the
taxes or 100% penalty can be assessed against the former officers or persons with the responsibility for
paying the taxes. The receiver may be asked to complete Form 4180 or Form 4181, which are
questionnaires relating to the payment of “trust fund taxes.”
If the receiver fails to follow these procedures and funds that could have been used to pay “trust fund
liabilities” are used for other purposes, the receiver may be held personally liable. The receiver should
make certain that any plan filed with the court for the distribution of assets provides for the payment of
these outstanding federal tax liabilities.
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Many states have similar laws relating to withheld payroll taxes, and the receiver should be aware of the
responsibilities imposed by these laws. The receiver should continue to file W-2s, as well as Forms 940
and 941, for employees of the insolvent insurer.
E. Other Taxes and Assessments
1. Real Estate and Corporate Personal Property Taxes
The receiver should ascertain whether all real estate tax payments have been made, including those
that the insurer has been collecting on mortgages it holds or services. The tax collector should be
notified of the receivership proceeding and instructed to send any notices to the receiver.
2. Guaranty Fund Assessments
State guaranty funds periodically assess insurers to cover their administrative and claim costs. If the
insurer is operating under supervision or rehabilitation, it may still be liable for guaranty fund
assessments. If the insurer is in liquidation, the funds will typically waive payment of the assessment
upon notice of the insolvency.
3. Excise Taxes
Some insurers are required to remit excise taxes to the IRS because of foreign reinsurance premiums.
These taxes are also considered “trust fund taxes,” and the same care should be afforded these taxes
as is given to withheld payroll taxes.
4. Commissions and Other Payments
At year-end, insurers are required to file Forms W-2 and/or 1099 for all commissions and other
payments to an individual or partnership in excess of $600 during the year. In addition, tThe receiver
is required to prepare Forms 1099 and send the forms to policyholders of life companies while
business is still being serviced by the insolvent insurer. In addition, if the insurer has received interest
from mortgages, the receiver is required to prepare and provide Form 1098 to the payer. If more than
250 1099 forms are to be issued, the filing is required to be done electronically. However, relief from
this electronic filing may be secured upon request to the IRS. The receiver should be able to
demonstrate that an electronic filing would place an undue hardship on the insolvent insurer. The IRS
can assess penalties for both the failure to issue the forms to agents and the failure to file the forms
with the IRS. If the receiver has not already sought relief and the estate is assessed, the IRS may
waive the assessment upon request. Additionally, most states and some localities have filing
requirements.
5. Franchise Taxes
Several states have franchise taxes. The tax basis can be the net worth of the insurer, the assets of the
insurer, the number of shares of authorized stock or the amount of paid-in capital. The failure to file
and pay these taxes may result in the cancellation of the insurer’s corporate certificate of authority.
6. Other State Taxes and Licenses
Insurers are subject to numerous state taxes and assessments, including: workers’ compensation;
second injury funds; firemen’s and policemen’s pension funds; medical disaster funds; major medical
insurance funds; arson, fire and fraud prevention funds; fire marshal tax; insurance department
administrative assessments; “Fair Plan” assessments; and motor vehicle insurance funds. In addition,
many localities have licenses and taxes unique to insurers. Comprehensive summaries are published
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by several insurers groups, including the Property Casualty Insurers Association of America (PCI),,
the American Insurance Association (AIA) and the American Council of Life Insurers (ACLI). The
receiver should also ascertain if the insurer has any responsibility for filing informational returns
and/or paying other state or local taxes such as sales and use taxes, water and sewer taxes, business
and occupational privilege licenses, and taxes for employment training funds. Before paying these
taxes, consideration should be given to the importance or lack of importance of maintaining state
corporate certificates of authority and/or licenses.
All taxes should be reviewed to determine how any liability should be included in the priority
scheme. The receiver should consider whether the certificate of authority or licenses have value
before they are allowed to expire or be cancelled.
IX.

INVESTMENTS

*********************TEXT NOT SHOWN TO CONSERVE SPACE*******************************
F. Other Considerations
The insurer may be the owner of various tangible and intangible assets that may not be apparent on itsthe
insurer’s statutory balance sheet. The receiver should try to identify and value all possible assets of the
insurer, including the insurance licenses, the value of the shell of the company, assets that have been
previously written off, and any assets that are listed in Schedule X of the annual statement.
1. Pension and Deferred Compensation Plans
The insurer’s employee benefits may include participation in either a defined-benefit or definedcontribution pension plan. The plan may require or allow that a percentage of the assets of the plan be
invested in shares of the insurer. It is not uncommon for Tthe trustees of the plan to be are usually
officers of the insurer. Also, tThe plan administrator may be the insurer itself or an outside financial
institution. The regulatory action will create several uncertainties in relation to the plan. The receiver
should be familiar with the provisions of the plan and whether a complete liquidation and distribution
is required. The provisions of the pension plan agreement and the Employee Retirement Income
Security Act of 1974 (ERISA) may clarify some of these issues. It is recommended that the receiver
retain the services of a consultant CPA firm to audit and provide independent opinion regarding
compliance with IRS and ERISA requisites.
If the insurer is insolvent and the plan is heavily invested in shares of the insurer, then the plan may
be insolvent also. The administrator, therefore, may need to liquidate the plan. If the pension plan is
solvent, the administrator must continue with hisits duties. If the insurer is the plan administrator, the
receiver may become the plan administrator by succession. If the plan administrator is a third party,
the receiver may wish to evaluate the propriety of changing administrators.
The insurer may have hidden equity in other employee benefit plans. A saving plan that requires the
insurer to partially match amounts contributed by the employees may be such a plan. The plan
agreement will detail the operation of the plan and when the insurer’s contributions vest to the
employees. The plan should have provisions for possible employee termination on a voluntary or
involuntary basis. Depending upon the terms of the plan, tThe receiver may recover contributions that
have not vested to the employees, or amend terms, for example, to eliminate employer matching of
contributions.
Pension considerations may be further complicated if an employee benefit plan is established to cover
the employees of a parent holding company and its many subsidiaries, of which the receiver has
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authority only for one or more insurer subsidiaries. The desire of the receiver to terminate the plan
and attach excess assets (or reduce additional exposure to underfunding) may be mitigated by excise
tax issues on termination, ERISA and other considerations.
It should be noted that under some state liquidation priority statutes, amounts and priorities due
employees may be limited. Compensation and benefits due officers and directors may also be
excluded in their entirety.
*************TEXT NOT SHOWN TO CONSERVE SPACE**************************
3. Structured Settlements
In the in solvency of an annuity insurer, special consideration should be given to any single premium
immediate annuities that were issued to form the basis of funding of periodic or lump sum payments
in personal injury settlements, commonly known as “structured settlement annuities.”
These annuities are normally issued to qualified assignment (QA) companies in order to comport with
numerous IRS Tax Codes (primarily 104 (a)(2)) and various Revenue Ruling in order to preserve the
tax benefit to the beneficiary or payee. However, some older annuities (prior to 1986), although not
issued to a QA company, may nonetheless enjoy the same tax benefits. Generally, periodic payments
are excludable from the recipient’s gross income only if the payee is not the legal or constructive
owner of the annuity and does not have the current economic benefit of the sum required to purchase
the periodic payments.
When these blocks of business are resolved in the insolvency context (typically through assumption
reinsurance), extreme care must be taken to ensure that the resolution does not compromise the tax
benefits to the payees. It is strongly recommended that competent and experienced tax counsel be
retained to guide the receiver through this potentially complicated process.

*********************TEXT NOT SHOWN TO CONSERVE SPACE*******************************

© 2018 National Association of Insurance Commissioners

9

Receiver’s Handbook for Insurance Company Insolvencies

Exhibit 3-4
Example: Restructuring Transaction
When placed into liquidation, Reliance was part of a three-tiered holding company structure, whereby
100% of the stock of Reliance was owned by Reliance Financial Services Corp (“RFS”). RFS, in turn, was
wholly-owned by Reliance Group Holdings, Inc. (“RGH”). [1] In 2003, a settlement agreement was entered into
between Reliance, RFS, and RGH whereby, among other things, the parties created a new consolidated tax group
for federal income tax purposes with RFS as the common parent and with Reliance as a member.
In 2015, after collection of certain assets, RFS desired to terminate its existence and dissolve. Because
Reliance is part of the consolidated tax group, the dissolution of RFS could have led to a change in ownership of
Reliance which, under §382 of the Internal Revenue Code of 1986, as amended (“Code”), could have adversely
affected the significant net operating loss carryovers (“NOLs”) [2] held by Reliance which may be used to offset
future net income, thereby reducing tax liabilities. Therefore, Reliance and its advisors developed a restructuring
plan and a transaction which was approved by this Court and executed as of December 31, 2016.
The transaction resulted in an ownership change of Reliance which qualified for the bankruptcy exception under
§382(l)(5) of the Code. Pursuant to the plan, all of the issued Reliance common shares are now owned by 4 GAs
(“Participating GAs”) who paid Reliance policyholder claims and who received Reliance stock in exchange for
the partial cancellation of such indebtedness. Each Participating GA has entered into a shareholder’s agreement
which restricts the sale, transfer, pledge or assignment of the shares, and each shareholder executed a revocable
proxy granting the right to vote all the shares to the Pennsylvania Insurance Commissioner as Liquidator. The
Participating GAs will receive no preference as to their claims against Reliance due to their new ownership status.
Furthermore, the Reliance stock issued to the Participating GAs provides them with no additional viable claim
against Reliance as assets will be insufficient for distributions to any creditors below priority class (b), much less
priority class (i) shareholders. Furthermore, the Reliance stock issued to the Participating GAs provides them with
no additional viable claim against Reliance as assets will be insufficient for distributions to class (i) creditors
(shareholders).
The transaction received a favorable private letter ruling on August 24, 2016 from the Internal Revenue
Service holding that the Participating GAs would be treated as receiving the Reliance stock in their capacity as
creditors of Reliance for purposes of the Code. The plan preserved the substantial NOLs for the benefit of the
Reliance estate and allows Reliance to control its own future regarding tax positions and negotiations with the
Internal Revenue Service. As a result of the restructuring, Reliance will become its own tax filer and will no
longer be part of a consolidated tax group. [3]

[1]

RGH and RFS jointly filed for bankruptcy in 2001 and the RGH and RFS reorganization plan was approved in 2005 with
RGH converting into a liquidating trust and RFS converting into Reorganized RFS Corporation.
[2] As a result of the large losses suffered by Reliance during the final years of its independent operations and during its
liquidation, in excess of $4 billion of NOLs were accumulated through 2014. Approximately $1.5 billion of that $4 billion
was utilized in the 2015 consolidated tax return.
[3] For additional details, see the Liquidator’s Application for Approval of Restructuring Proposal filed with the Court on
October 7, 2016, which is document # 3745 on the www.reliancedocuments website.
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