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SUITABILITY IN ANNUITY TRANSACTIONS
MODEL REGULATION LAW
Table of Contents
Section 1.
Section 2.
Section 3.
Section 4.
Section 5.
Section 6.
Section 7.
Section 8.
Section 9.
Section 10.
Appendix A.
Appendix B.

Purpose
Scope
Authority
Exemptions
Definitions
Duties of Insurers and Producers
Producer Training
Compliance Mitigation; Penalties
Recordkeeping
Effective Date
Producer Relationship Disclosure Form
Consumer Refusal to Disclose All or Partial Consumer Profile Information

Section 1.

Purpose

A.

The purpose of this law regulation is to require producers to address the conduct of
producers act in the best interest of the consumer when making a recommendation
of an annuity and to require insurers to establish and maintain a system to supervise
recommendations so that the insurance needs and financial objectives of
consumers at the time of the transaction are effectively addressed.

B.

Nothing herein shall be construed to create or imply a private cause of action for a
violation of this law regulation.

Drafting Note: The language of subsection B comes from the NAIC Unfair Trade Practices Act. If a
State has adopted different language, it should be substituted for subsection B.
Drafting Note: Section 989J of the Dodd-Frank Wall Street Reform and Consumer Protection Act of
2010 (“Dodd-Frank Act”) specifically refers to this model regulation as the “Suitability in Annuity
Transactions Model Regulation.” Section 989J of the Dodd-Frank Act confirmed this exemption of
certain annuities from the Securities Act of 1933 and confirmed state regulatory authority. This
regulation is a successor regulation that exceeds the requirements of the 2010 model regulation.
Section 2.

Scope

This law regulation shall apply to any sale or recommendation of an annuity.
Section 3.

Authority

This regulation is issued under the authority of [insert reference to enabling legislation].
Drafting Note: States may wish to use the Unfair Trade Practices Act as enabling legislation or
may pass a law with specific authority to adopt this regulation.
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Section 6.
A.

Duties of Insurers and Producers
Best Interest Obligations. A producer, when making a recommendation of an
annuity, shall do so act in the best interest of the consumer under the circumstances
known at the time the recommendation is made and without placing the producer’s
or the insurer’s financial interest ahead of the consumer’s interest. A producer is
deemed to comply with this subsection by satisfying the following obligations
regarding care, disclosure, conflict of interest and documentation:
(1)

(a)

Care Obligation. The producer, in making a recommendation shall
exercise reasonable diligence, care and skill to:
(i)

Know the consumer’s financial situation, insurance needs and
financial objectives;

(ii)

Understand the available recommendation options after
making a reasonable inquiry into options available to the
producer;

(iii)

Have a reasonable basis to believe the recommended option
effectively addresses the consumer’s financial situation,
insurance needs and financial objectives over the life of the
product, as evaluated in light of the consumer profile
information; and

(iv)

Communicate the basis or bases of the recommendation.

(b)

The requirements under subparagraph (a) of this paragraph include
making reasonable efforts to obtain consumer profile information
from the consumer prior to the recommendation of an annuity.

(c)

The requirements under subparagraph (a) of this paragraph require a
producer to consider the types of annuity products the producer is
authorized and licensed to recommend or sell that address the
consumer’s financial situation, insurance needs and financial
objectives. This does not require analysis or consideration of any
products outside the authority and license of the producer or other
possible alternative products or strategies available in the market at
the time of the recommendation.

(d)

The requirements under this subsection do not create a fiduciary
obligation or relationship but and only create a regulatory obligations
as established in this regulation.

(e)

The consumer profile information, characteristics of the insurer, and
product costs, rates, benefits and features are those factors generally
relevant in making a determination whether an annuity effectively
addresses the consumer’s financial situation, insurance needs and
financial objectives, but the level of importance of each factor under
the care obligation of this paragraph may vary depending on the facts
and circumstances of a particular case. However, each factor may
not be considered in isolation.
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(2)

(f)

The requirements under subparagraph (a) of this paragraph include
having a reasonable basis to believe the consumer would benefit
from certain features of the annuity, such as annuitization, death or
living benefit or other insurance-related features.

(g)

The requirements under subparagraph (a) of this paragraph apply to
the particular annuity as a whole and the underlying subaccounts to
which funds are allocated at the time of purchase or exchange of an
annuity, and riders and similar producer enhancements, if any.

(h)

The requirements under subparagraph (a) of this paragraph do not
mean the annuity with the lowest one-time or multiple occurrence
compensation structure shall necessarily be recommended.

(i)

The requirements under subparagraph (a) of this paragraph do not
mean the producer has ongoing monitoring obligations under the
care obligation under this paragraph, although such an obligation
may be separately owed under the terms of a fiduciary, consulting,
investment advising or financial planning agreement between the
consumer and the producer.

(j)

In the case of an exchange or replacement of an annuity, the
producer shall consider the whole transaction, which includes taking
into consideration whether:
(i)

The consumer will incur a surrender charge, be subject to the
commencement of a new surrender period, lose existing
benefits, such as death, living or other contractual benefits, or
be subject to increased fees, investment advisory fees or
charges for riders and similar product enhancements;

(ii)

The replacing product would substantially benefit the
consumer in comparison to the replaced product over the life
of the product; and

(iii)

The consumer has had another annuity exchange or
replacement and, in particular, an exchange or replacement
within the preceding 60 months.

Disclosure obligation.
(a)

Prior to or at the time of the recommendation or sale of an annuity,
the producer shall prominently disclose to the consumer on a form
substantially similar to the “Producer Relationship Disclosure Form”
in Appendix A:
(i)

A description of the scope and terms of the relationship with
the consumer and the role of the producer in the transaction;

(ii)
Any limitations the producer or the insurer has concerning the
following:
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(I)

The type of products that the producer is authorized
and licensed to recommend or sell; and

(II)

Whether only products issued by a specific insurer or
an otherwise limited range of annuity products may be
offered;

(ii)

A description of the type of annuity and securities products
that the producer is authorized and licensed to recommend or
sell; and

(iii)

A description of whether the producer offers annuity products
from one only insurer or insurance holding company group or
annuity products from multiple insurers;

(iiiiv)

A description of the sources and types of cash compensation
and non-cash compensation to be received by the producer,
including whether the producer is to be compensated for the
sale of a recommended annuity by commission as part of
premium or other remuneration received from the insurer,
intermediary or other producer or by fee as a result of a
contract for advice or consulting services; and

(iv)

A notice of the consumer’s right to request additional
information regarding cash compensation described in
subparagraph (b) of this paragraph; and

(vi)

A description of any material ownership interest the producer
has in the insurer that would issue the recommended annuity
or any parent, subsidiary, or affiliate of that insurer.

Drafting Note: If a state approves forms, a state should add language to subparagraph (a)
reflecting such approvals.
(b)

(c)

Upon request, the producer shall disclose:
(i)

A reasonable estimate of the amount of cash compensation,
which may be stated as a range of amounts or percentages;
and

(ii)

Whether the cash compensation is a one-time or multiple
occurrence amount, and if a multiple occurrence amount, the
frequency and amount of the occurrence, which may be
stated as a range of amounts or percentages; and

Prior to or at the time of the recommendation or sale of an annuity,
the producer shall have a reasonable basis to believe the consumer
has been informed of various features of the annuity, such as the
potential surrender period and surrender charge, potential tax penalty
if the consumer sells, exchanges, surrenders or annuitizes the
annuity, mortality and expense fees, investment advisory fees, any
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annual fees, potential charges for and features of riders or other
options of the annuity, limitations on interest returns, potential
changes in non-guaranteed elements of the annuity, insurance and
investment components and market risk.
Drafting Note: If a State has adopted the NAIC Annuity Disclosure Model Regulation, the State
should insert an additional phrase in subparagraph (c) above to explain that the requirements of
this section are intended to supplement and not replace the disclosure requirements of the NAIC
Annuity Disclosure Model Regulation.
(3)

Conflict of interest obligation. A producer shall identify and avoid or
otherwise reasonably manage material conflicts of interest, including
material conflicts of interest related to an ownership interest.

(43)

Documentation obligation. A producer shall at the time of recommendation or
sale:
(a)

Make a written record of any recommendation and the basis for the
recommendation subject to this regulation;

(b)

Obtain a customer signed statement on a form substantially similar to
the “Consumer Refusal to Disclose All or Partial Consumer Profile
Information” form in Appendix B documenting:
(i)
A customer’s refusal to provide the consumer profile
information, if any; and
(ii)

(c)

A customer’s understanding of the ramifications of not
providing his or her consumer profile information or providing
insufficient consumer profile information; and

Obtain a customer signed statement acknowledging the annuity
transaction is not recommended if a customer decides to enter into
an annuity transaction that is not based on the producer’s
recommendation.
[...]

C.

Supervision system.
(1)

Except as permitted under subsection B, an insurer may not issue an annuity
recommended to a consumer unless there is a reasonable basis to believe
the annuity would effectively address the particular consumer’s financial
situation, insurance needs and financial objectives based on the consumer’s
consumer profile information.

(2)

An insurer shall establish and maintain a supervision system that is
reasonably designed to achieve the insurer’s and its producers’ compliance
with this regulation, including, but not limited to, the following:
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[...]
(h)

The insurer shall establish and maintain reasonable procedures to
identify and eliminate any sales contests, sales quotas, bonuses, and
non-cash compensation that are based on the sales of specific
annuities or specific types of annuities within a limited period of time;
and

