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UNFAIR TRADE PRACTICES ACT
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Section 4. Unfair Trade Practices Defined

Any of the following practices, if committed in violation of Section 3, are hereby defined as unfair trade practices in the
business of insurance:

A. Misrepresentations and False Advertising of Insurance Policies. Making, issuing, circulating, or causing to
be made, issued or circulated, any estimate, illustration, circular or statement, sales presentation, omission
or comparison that:

(1) Misrepresents the benefits, advantages, conditions or terms of any policy; or
2) Misrepresents the dividends or share of the surplus to be received on any policy; or
3) Makes a false or misleading statement as to the dividends or share of surplus previously paid on

any policy; or

@) Is misleading or is a misrepresentation as to the financial condition of any insurer, or as to the
legal reserve system upon which any life insurer operates; or

(5) Uses any name or title of any policy or class of policies misrepresenting the true nature thereof; or
(6) Is a misrepresentation, including any intentional misquote of premium rate, for the purpose of
inducing or tending to induce the purchase, lapse, forfeiture, exchange, conversion or surrender of

any policy; or

7 Is a misrepresentation for the purpose of effecting a pledge or assignment of or effecting a loan
against any policy; or

(®) Misrepresents any policy as being shares of stock.
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False Information and Advertising Generally. Making, publishing, disseminating, circulating or placing
before the public, or causing, directly or indirectly to be made, published, disseminated, circulated, or
placed before the public, in a newspaper, magazine or other publication, or in the form of a notice, circular,
pamphlet, letter or poster, or over any radio or television station, or in any other way, an advertisement,
announcement or statement containing any assertion, representation or statement with respect to the
business of insurance or with respect to any insurer in the conduct of its insurance business, which is
untrue, deceptive or misleading.

Defamation. Making, publishing, disseminating, or circulating, directly or indirectly, or aiding, abetting or
encouraging the making, publishing, disseminating or circulating of any oral or written statement or any
pamphlet, circular, article or literature which is false, or maliciously critical of or derogatory to the
financial condition of any insurer, and which is calculated to injure such insurer.

Boycott, Coercion and Intimidation. Entering into any agreement to commit, or by any concerted action
committing any act of boycott, coercion or intimidation resulting in or tending to result in unreasonable
restraint of, or monopoly in, the business of insurance.

False Statements and Entries.

(1) Knowingly filing with any supervisory or other public official, or knowingly making, publishing,
disseminating, circulating or delivering to any person, or placing before the public, or knowingly
causing directly or indirectly, to be made, published, disseminated, circulated, delivered to any
person, or placed before the public, any false material statement of fact as to the financial
condition of an insurer.

2) Knowingly making any false entry of a material fact in any book, report or statement of any
insurer or knowingly omitting to make a true entry of any material fact pertaining to the business
of such insurer in any book, report or statement of such insurer, or knowingly making any false
material statement to any insurance department official.

Stock Operations and Advisory Board Contracts. Issuing or delivering or permitting agents, officers or
employees to issue or deliver, agency company stock or other capital stock, or benefit certificates or shares
in any common law corporation, or securities or any special or advisory board contracts or other contracts
of any kind promising returns and profits as an inducement to purchase insurance.

Unfair Discrimination.

(1) Making or permitting any unfair discrimination between individuals of the same class and equal
expectation of life in the rates charged for any life insurance policy or annuity or in the dividends
or other benefits payable thereon, or in any other of the terms and conditions of such policy.

(2) Making or permitting any unfair discrimination between individuals of the same class and of
essentially the same hazard in the amount of premium, policy fees or rates charged for any
accident or health insurance policy or in the benefits payable thereunder, or in any of the terms or
conditions of such policy, or in any other manner.

Drafting Note: In the event that unfair discrimination in connection with accident and health coverage is treated in other statutes, this paragraph should be

omitted.
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3) Making or permitting any unfair discrimination between individuals or risks of the same class and
of essentially the same hazard by refusing to insure, refusing to renew, canceling or limiting the
amount of insurance coverage on a property or casualty risk solely because of the geographic
location of the risk, unless such action is the result of the application of sound underwriting and
actuarial principles related to actual or reasonably anticipated loss experience.

@) Making or permitting any unfair discrimination between individuals or risks of the same class and
of essentially the same hazards by refusing to insure, refusing to renew, canceling or limiting the
amount of insurance coverage on the residential property risk, or the personal property contained
therein, solely because of the age of the residential property.
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Refusing to insure, refusing to continue to insure, or limiting the amount of coverage available to
an individual because of the sex, marital status, race, religion or national origin of the individual;
however, nothing in this subsection shall prohibit an insurer from taking marital status into
account for the purpose of defining persons eligible for dependent benefits. Nothing in this section
shall prohibit or limit the operation of fraternal benefit societies.

To terminate, or to modify coverage or to refuse to issue or refuse to renew any property or
casualty policy solely because the applicant or insured or any employee of either is mentally or
physically impaired; provided that this subsection shall not apply to accident and health insurance
sold by a casualty insurer and, provided further, that this subsection shall not be interpreted to
modify any other provision of law relating to the termination, modification, issuance or renewal of
any insurance policy or contract.

Refusing to insure solely because another insurer has refused to write a policy, or has cancelled or
has refused to renew an existing policy in which that person was the named insured. Nothing
herein contained shall prevent the termination of an excess insurance policy on account of the
failure of the insured to maintain any required underlying insurance.

Violation of the state’s rescission laws at [insert reference to appropriate code section].

Drafting Note: A state may wish to include this section if it has existing state laws covering rescission and to insert a reference to a particular code section.

H.

Rebates.

(1

2

Except as otherwise expressly provided by law, knowingly permitting or offering to make or
making any life insurance policy or annuity, or accident and health insurance or other insurance,
or agreement as to such contract other than as plainly expressed in the policy issued thereon, or
paying or allowing, or giving or offering to pay, allow, or give, directly or indirectly, as
inducement to such policy, any rebate of premiums payable on the policy, or any special favor or
advantage in the dividends or other benefits thereon, or any valuable consideration or inducement
whatever not specified in the policy; or giving, or selling, or purchasing or offering to give, sell, or
purchase as inducement to such policy or annuity or in connection therewith, any stocks, bonds or
other securities of any company or other corporation, association or partnership, or any dividends
or profits accrued thereon, or anything of value whatsoever not specified in the policy.

Nothing in Subsection G, or Paragraph (1) of Subsection H shall be construed as including within
the definition of discrimination or rebates any of the following practices:

(a) In the case of life insurance policies or annuities, paying bonuses to policyholders or
otherwise abating their premiums in whole or in part out of surplus accumulated from
nonparticipating insurance, provided that any such bonuses or abatement of premiums
shall be fair and equitable to policyholders and for the best interests of the company and
its policyholders;

(b) In the case of life insurance policies issued on the industrial debit plan, making allowance
to policyholders who have continuously for a specified period made premium payments
directly to an office of the insurer in an amount that fairly represents the saving in
collection expenses;

(©) Readjusting the rate of premium for a group insurance policy based on the loss or
expense thereunder, at the end of the first or any subsequent policy year of insurance
thereunder, which may be made retroactive only for such policy year; or

(d) Engaging in an arrangement that would not violate Section 106 of the Bank Holding
Company Act Amendments of 1972 (12 U.S.C. 1972), as interpreted by the Board of
Governors of the Federal Reserve System, or Section 5(q) of the Home Owners’ Loan
Act, 12 U.S.C. 1464(q).
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(e) The offer or provision by insurers or producers, by or through employees, affiliates or
third party representatives, of value-added products or services at no or reduced cost
when such products or services are not specified in the policy of insurance if the product

or service:

(1) Relates to the insurance coverage; and

(i1) Is primarily designed to satisfy one or more of the following:
@D Provide loss mitigation or loss control;
D) Reduce claim costs or claim settlement costs;

(I1D) Provide education about liability risks or risk of loss to persons or
property:;

(Iv) Monitor or assess risk, identify sources of risk, or develop strategies for
eliminating or reducing risk;

V) Enhance health;

(VD) Enhance financial wellness through items such as education or financial
planning services;

(VI)  Provide post-loss services;

(VIII) Incent behavioral changes to improve the health or reduce the risk of
death or disability of a customer (defined for purposes of this

subsection as policyholder, potential policyholder, certificate holder,
potential certificate holder, insured, potential insured or applicant); or

(IX) Assist in the administration of the employee or retiree benefit insurance
coverage.

(i) The cost to the insurer or producer offering the product or service to any given
customer must be reasonable in comparison to that customer’s premiums or
insurance coverage for the policy class.

(iv) If the insurer or producer is providing the product or service offered, the insurer
or producer must ensure that the customer is provided with contact information
to assist the customer with questions regarding the product or service.

(v) The commissioner may adopt regulations when implementing the permitted
practices set forth in this statute to ensure consumer protection. Such

regulations, consistent with applicable law, may address, among other issues,
consumer data protections and privacy, consumer disclosure and unfair
discrimination.

(vi) The availability of the value-added product or service must be based on
documented objective criteria and offered in a manner that is not unfairly
discriminatory. The documented criteria must be maintained by the insurer or
producer and produced upon request by the Department.

Drafting Note: States may wish to consider alternative language based on their filing requirements.
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(vii) If an insurer or producer does not have sufficient evidence, but has a good-faith
belief that the product or service meets the criteria in H(2)(e)(ii), the insurer or

producer may provide the product or service in a manner that is not unfairly

discriminatory as part of a pilot or testing program for no more than one year.
An insurer or producer must notify the Department of such a pilot or testing

program offered to consumers in this state prior to launching and may proceed
with the program unless the Department objects within twenty-one days of
notice.

Drafting Note: This Section is not intended to limit or curtail existing value-added services in the marketplace. It is intended
to promote innovation in connection with the offering of value-added services while maintaining strong consumer
protections.

(f) An insurer or a producer may:

(1) Offer or give non-cash gifts, items, or services, including meals to or charitable
donations on behalf of a customer, in connection with the marketing, sale,
purchase, or retention of contracts of insurance, as long as the cost does not

exceed an amount determined to be reasonable by the commissioner per policy
year per term. The offer must be made in a manner that is not unfairly

discriminatory. The customer may not be required to purchase, continue to
purchase or renew a policy in exchange for the gift, item or service.

(i1) Offer or give non-cash gifts, items, or services including meals to or charitable
donations on behalf of a customer, to commercial or institutional customers in
connection with the marketing, sale, purchase, or retention of contracts of
insurance, as long as the cost is reasonable in comparison to the premium or
proposed premium and the cost of the gift or service is not included in any
amounts charged to another person or entity. The offer must be made in a

manner that is not unfairly discriminatory. The customer may not be required to

purchase, continue to purchase or renew a policy in exchange for the gift, item
or service.

(iii) Conduct raffles or drawings to the extent permitted by state law, as long as there
is no financial cost to entrants to participate, the drawing or raffle does not
obligate participants to purchase insurance, the prizes are not valued in excess of
a reasonable amount determined by the commissioner and the drawing or raffle
is open to the public. The raffle or drawing must be offered in a manner that is
not unfairly discriminatory. The customer may not be required to purchase,
continue to purchase or renew a policy in exchange for the gift, item or service.

Drafting Note: If a state wishes to limit (f) to a stated monetary limit the committee would suggest that, at the time of the
drafting of this model, the lesser of 5% of the current or projected policyholder premium or $250 would be an appropriate
limit, however specific prohibitions may exist related to transactions governed by the Real Estate Settlement Procedures Act
of 1974 and the laws and regulations governing the Federal Crop Insurance Corporation Risk Management Agency. States
may want to consider a limit for commercial or institutional customers.

3) An insurer, producer or representative of either may not offer or provide insurance as an

CEINT3

inducement to the purchase of another policy or otherwise use the words “free”, “no cost” or
words of similar import, in an advertisement.

Drafting Note: Section 104 (d)(2)(B)(viii) of the Gramm-Leach-Bliley Act provides that any state restrictions on anti-tying
may not prevent a depository institution or affiliate from engaging in any activity that would not violate Section 106 of the
Bank Holding Company Act Amendments of 1970, as interpreted by the Board of Governors of the Federal Reserve System.
The Board of Governors of the Federal Reserve System has stated that nothing in its interpretation on combined-balance
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discount arrangements is intended to override any other applicable state and federal law. FRB SR 95-32 (SUP). Section 5(q)
of the Home Owners’ Loan Act is the analogous provision to Section 106 for thrift institutions. The Office of Thrift
Supervision has a regulation 12 C.F.R. 563.36 that allows combined-balance discounts if certain requirements are met.

Drafting Note: Each state may wish to examine its rating laws to ensure that it contains sufficient provisions against
rebating. If a state does not, this section may be expanded to cover all lines of insurance.

L. Prohibited Group Enrollments. No insurer shall offer more than one group policy of insurance through any
person unless such person is licensed, at a minimum, as a limited insurance representative. However, this
prohibition shall not apply to employer/employee relationships, nor to any such enrollments.

J. Failure to Maintain Marketing and Performance Records. Failure of an insurer to maintain its books,
records, documents and other business records in such an order that data regarding complaints, claims,
rating, underwriting and marketing are accessible and retrievable for examination by the insurance
commissioner. Data for at least the current calendar year and the two (2) preceding years shall be
maintained.

K. Failure to Maintain Complaint Handling Procedures. Failure of any insurer to maintain a complete record
of all the complaints it received since the date of its last examination under Section [insert applicable
section]. This record shall indicate the total number of complaints, their classification by line of insurance,
the nature of each complaint, the disposition of each complaint, and the time it took to process each
complaint. For purposes of this subsection, “complaint” shall mean any written communication primarily
expressing a grievance.

L. Misrepresentation in Insurance Applications. Making false or fraudulent statements or representations on or
relative to an application for a policy, for the purpose of obtaining a fee, commission, money or other
benefit from any provider or individual person.

M. Unfair Financial Planning Practices. An insurance producer:

(1 Holding himself or herself out, directly or indirectly, to the public as a “financial planner,”
“investment adviser,” “consultant,” “financial counselor,” or any other specialist engaged in the
business of giving financial planning or advice relating to investments, insurance, real estate, tax
matters or trust and estate matters when such person is in fact engaged only in the sale of policies.
This provision does not preclude persons who hold some form of formal recognized financial
planning or consultant certification or designation from using this certification or designation
when they are only selling insurance. This does not permit persons to charge an additional fee for
services that are customarily associated with the solicitation, negotiation or servicing of policies.

2) (a) Engaging in the business of financial planning without disclosing to the client prior to the
execution of the agreement provided for in Paragraph 3, or solicitation of the sale of a
product or service that

(1) He or she is also an insurance salesperson, and

(i1) That a commission for the sale of an insurance product will be received in
addition to a fee for financial planning, if such is the case.

(b) The disclosure requirement under this subsection may be met by including it in any
disclosure required by federal or state securities law.

3) (a) Charging fees other than commissions for financial planning by insurance producer,
unless such fees are based upon a written agreement, signed by the party to be charged in
advance of the performance of the services under the agreement. A copy of the agreement
must be provided to the party to be charged at the time the agreement is signed by the

party.

(1) The services for which the fee is to be charged must be specifically stated in the
agreement.
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(i1) The amount of the fee to be charged or how it will be determined or calculated
must be specifically stated in the agreement.

(i) The agreement must state that the client is under no obligation to purchase any
insurance product through the insurance producer or consultant.

Drafting Note: This subsection is intended to apply only to persons engaged in personal financial planning.

(b) The insurance producer shall retain a copy of the agreement for not less than three (3)
years after completion of services, and a copy shall be available to the commissioner
upon request.

N. Failure to file or to certify information regarding the endorsement or sale of long-term care insurance.
Failure of any insurer to:

(1

2

File with the insurance department the following material:

(a) The policy and certificate;

(b) A corresponding outline of coverage; and

() All advertisements requested by the insurance department; or

Certify annually that the association has complied with the responsibilities for disclosure,

advertising, compensation arrangements, or other information required by the commissioner, as
set forth by regulation.

0. Failure to Provide Claims History

()

2

3)

Loss Information—Property and Casualty. Failure of a company issuing property and casualty
insurance to provide the following loss information for the three (3) previous policy years to the
first named insured within thirty (30) days of receipt of the first named insured’s written request:

(a) On all claims, date and description of occurrence, and total amount of payments; and

(b) For any occurrence not included in Subparagraph (a) of this paragraph, the date and
description of occurrence.

Should the first named insured be requested by a prospective insurer to provide detailed loss
information in addition to that required under Paragraph (1), the first named insured may mail or
deliver a written request to the insurer for the additional information. No prospective insurer shall
request more detailed loss information than reasonably required to underwrite the same line or
class of insurance. The insurer shall provide information under this subparagraph to the first
named insured as soon as possible, but in no event later than twenty (20) days of receipt of the
written request. Notwithstanding any other provision of this section, no insurer shall be required to
provide loss reserve information, and no prospective insurer may refuse to insure an applicant
solely because the prospective insurer is unable to obtain loss reserve information.

The commissioner may promulgate regulations to exclude the providing of the loss information as
outlined in Paragraph (1) for any line or class of insurance where it can be shown that the
information is not needed for that line or class of insurance, or where the provision of loss
information otherwise is required by law.

Drafting Note: Loss information on workers’ compensation is an example in some states of loss information otherwise required by law.

“4)

Information provided under Paragraph (2) shall not be subject to discovery by any party other than
the insured, the insurer and the prospective insurer.

Drafting Note: This provision may not be required in states that have a privacy act that governs consumer access to this information. Those states
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considering applying this requirement to life, accident and health lines of insurance should first review their state privacy act related to issues of
confidentiality of individual insured information.

P.

Violating any one of Sections [insert applicable sections].

Drafting Note: Insert section numbers of any other sections of the state’s insurance laws deemed desirable or necessary to include as an unfair trade
practice, such as cancellation and nonrenewal laws.

Chronological Summary of Actions (all references are to the Proceedings of the NAIC).

1947 Proc.
1960 Proc.
1972 Proc.
1977 Proc.
1979 Proc.
1985 Proc.
1989 Proc.
1990 Proc.
1990 Proc.
1991 Proc.
1993 Proc.
1993 Proc.
2001 Proc.
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383, 392-400, 413 (adopted).

11 485-487, 509-515, 516 (reprinted).

115, 16, 443-444, 491, 493-501 (amended and reprinted).
126, 28, 211, 226-227 (amended).

1131, 34, 38, 39, 525 (amended).

119, 39, 85-86 (amended).

1113, 21, 129-130, 132, 133-140) (amended and reprinted).
16, 25, 122, 146 (changed name of model).

117, 13-14, 160, 169-177 (amended and reprinted).

19, 16, 192-193, 196-203 (amended and reprinted).

18, 136, 242, 246-254 (amended and reprinted).

I Quarter 3, 34, 267, 274, 276 (amended).

2" Quarter 7, 9, 836, 843-853 (amended and reprinted).
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