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I. IDENTITY OF AMICUS CURIAE 

Founded in 1871, the National Association of Insurance Commissioners (“NAIC”) is the 

U.S. standard-setting and regulatory support organization created and governed by the chief 

insurance regulators from the 50 states, the District of Columbia, and five U.S. territories. 

Through the NAIC, state insurance regulators establish standards and best practices, conduct 

peer review, and coordinate regulatory oversight. NAIC staff supports these efforts and 

represents the collective views of state regulators domestically and internationally. The NAIC’s 

purpose is to provide its members with a national forum enabling them to work cooperatively on 

regulatory matters that transcend the boundaries of their own jurisdictions. Collectively, the state 

insurance commissioners work to develop model legislation, rules, regulations, white papers, and 

actuarial guidelines that promote and establish uniform regulatory policy. Their overriding 

objectives are to protect consumers as well as to assist in maintaining the financial stability of the 

insurance industry. 

The interest of the NAIC in this case arises out of the NAIC’s development of the 

Interstate Insurance Product Regulation Compact (“Compact”), which is the model law that 

provided the basis for the state laws that formed the Interstate Insurance Product Regulation 

Commission (“Commission”). NAIC Model Laws, Regulations and Guidelines, 692-1 to 692-22, 

(2014). The widespread adoption and application of the Compact are directly impacted by the 

issues raised in this matter and relate to Plaintiff Amica Life Insurance Company’s (“Amica”) 

Motion for Summary Judgment and Supporting Memorandum of Law (ECF No. 67), which the 

NAIC appears as amicus curiae to support. The NAIC also supports the amicus brief submitted 

separately by the Commission in this matter. The NAIC and its members, particularly the 45 
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jurisdictions (44 states and Puerto Rico (the “Compacting States”)) that have adopted the 

Compact in identical versions, have a vested interest in judicial interpretations of the Compact, 

including the case presently before the Court.   

Additionally, NAIC members urge the Court to consider carefully the potential impact of 

construing the Uniform Standards applicable to the life insurance policy at issue not only on the 

45 jurisdictions that have adopted the Compact, but also the consumers who have purchased 

products approved by the Commission. Specifically, the Amica life insurance policy at issue in 

this case is approved for use in Colorado and 38 other states. In addition, as of the end of August, 

2017, the Commission has issued approval for more than 6,050 insurance products since it 

became operational in 2007. This represents more than 23,000 insurance “forms” or documents. 

The Court’s decision potentially impacts the approvals and standards for thousands of insurance 

products.  Moreover, use of the Compact by insurers in the asset-based product lines of life 

insurance, annuities, long-term care insurance, and disability income insurance has grown from 

38 companies in its first full year to 216 companies in 2017. With more insurance companies 

using the Commission every year for an increasing proportion of their product portfolios, the 

potential for disruption to the marketplace of a decision undermining the Commission’s authority 

is concerning. 

Given the NAIC’s long-standing interest in promoting effective regulation as embodied 

by its model laws and regulations, the NAIC and its members have unique technical expertise 

and a compelling interest to convey the significant regulatory and marketplace consequences at 

stake in this matter. Furthermore, NAIC members, the consumers they represent, and the 

insurance companies they regulate are reliant on the products approved by the Commission 
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under the Uniform Standards adopted by a supermajority of the Compacting States. The NAIC 

seeks to aid the Court by offering the legal and regulatory position of the NAIC and its members 

as well as its perspective on the development of the Compact and related public policy 

considerations. 

II. ARGUMENT 

In its Motion for Summary Judgment and Supporting Memorandum of Law (ECF No. 

67), Amica asks this Court to declare that it has no obligation to pay the death benefit under a 

policy issued in January 2014 insuring the life of Martin K. Fisher based on the two-year suicide 

exclusion contained in the policy. Amica argues that the two-year suicide exclusion contained in 

the decedent’s policy is permitted by the Individual Term Life Insurance Product (“ITLIP”) 

Standards adopted by the Commission pursuant to the powers granted to it by the Colorado 

General Assembly when it enacted Colo. Rev. Stat. § 24-60-3001. 

The Court indicated in its October 3, 2017 Order “that it is considering entering summary 

judgment in Defendant’s favor on the ultimate question of whether the ITLIP two-year suicide 

exclusion controls when in conflict with Colorado Revised Statute § 10-7-109.” (ECF No. 78.) 

The NAIC’s position is that entering summary judgment in Defendant’s favor on this issue 

would be erroneous because the Colorado General Assembly consciously embraced application 

of the Uniform Standards for insurance products submitted to the Commission, including the 

two-year suicide exclusion, when it adopted the Compact.   

As explained herein, the Compact is a valid exercise of state regulatory authority over the 

business of insurance delegated by Congress to the states through the McCarran-Ferguson Act, 

15 U.S.C. §§ 1011–1015. Accordingly, in exercising authority already delegated to the states, 
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specific Congressional consent was not needed prior to the Compacting States’ adoption of the 

Compact and the lack of specific Congressional consent does not invalidate or otherwise impair 

the operation of the Compact pursuant to its terms and Colorado law. In addition, the Colorado 

Legislature was well aware of the contents of the Compact and appropriately exercised its 

delegation powers when it adopted the Compact thereby granting certain limited regulatory 

authority to the Commission. Finally, while the Compact legislation does indeed grant the 

Commission power to issue standards for certain products filed with the Commission, the 

standards do not supersede or preempt Colorado insurance law, which remains fully applicable to 

products not submitted to the Commission.  

A. THE INTERSTATE INSURANCE PRODUCT REGULATION COMPACT WAS 
NOT APPROVED BY CONGRESS BUT CONGRESSIONAL CONSENT WAS 
NOT REQUIRED. 

1. The Compact was developed to achieve an interstate solution to an interstate 
need for greater speed-to-market for certain life insurance products. 

Since the early 1990s, state insurance regulators acting collectively as the NAIC 

recognized the need to identify and make improvements in certain areas of state insurance 

regulation. Unlike other financial services industries that are regulated at the federal level, 

insurance is regulated primarily by the states. In the McCarran-Ferguson Act, Congress explicitly 

declared that “the continued regulation and taxation by the several States of the business of 

insurance is in the public interest, and that silence on the part of the Congress shall not be 

construed to impose any barrier to the regulation or taxation of such business by the several 

States.” 15 U.S.C. § 1011. To give meaning to that policy statement, Congress made clear that 

“[t]he business of insurance, and every person engaged therein, shall be subject to the laws of the 

several States which relate to the regulation or taxation of such business.” 15 U.S.C. § 1012(a).  
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Because the business of insurance, including the provision of life insurance products, is 

subject to state regulation, insurance companies doing business in more than one state could be 

subject to compliance with varying or even conflicting requirements across the spectrum of 

regulation. State insurance regulators identified the process for filing, review, and approval of 

insurance products as one area in need of modernization. This objective is referred to as “speed-

to-market.” Monitoring and complying with the insurance product requirements of all U.S. 

jurisdictions affects the speed at which insurance companies can bring new products to market. 

Further, because the McCarran-Ferguson Act is a Congressional delegation, states had to 

be cognizant of federal concerns related to uniformity and regulatory modernization. In a report 

prompted by a request from then-Congressman John Dingell, the U.S. Government 

Accountability Office (“GAO”) acknowledged the pressure on the NAIC to implement initiatives 

to streamline and promote uniformity among the states. As to state regulators’ efforts to develop 

a more efficient approach for bringing new products to market, the GAO concluded that 

“[s]uccess in implementing these initiatives depends largely on the extent to which states ‘buy 

in’ to the concepts of uniformity and reciprocity as these concepts apply to state insurance 

regulation…. The more uniform regulatory processes and functions are across states, the easier it 

will be to gain such acceptance.” Regulatory Initiatives of the National Association of Insurance 

Commissioners, United States Government Accountability Office, July 6, 2001, p. 1–2. 

In light of these challenges, the NAIC recognized it was important for any speed-to-

market solution to address not only the uniformity of content requirements applicable to new 

products, but also to streamline the review and approval process for products offered on a multi-

state platform. When the NAIC initially adopted the model compact legislation in 2002, the 
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motion approving the Compact provided: “Some insurance products are viewed as being at a 

competitive disadvantage in relation to those products issued by other financial services 

providers due to inconsistent standards and processes of state insurance regulation, and as a 

result, insurance companies and consumers could be better served.” NAIC Proceedings, 2002 

Proc. 4th Quarter 10.  The notion that a single point of filing could protect consumers across the 

country regardless of where the insurance was issued and where the insured resides at the time of 

claim was a key factor supporting uniform treatment. NAIC members recognized that there was 

increased mobility of the population and a greater need for uniformity of some product lines. 

NAIC Proceedings, 2003 Proc. 3rd Quarter 34. “Consumers frequently moved from state to state, 

which resulted in people living in the same neighborhood owning insurance products that met 

different regulatory standards. State insurance regulators recognized that there needed to be 

greater uniformity for these product standards.” NAIC Proceedings, 2002 Proc. 4th Quarter 9–

10. 

State insurance regulators knew they needed a way to facilitate interstate cooperation and 

develop national uniform standards that would be applicable in multiple states. Over the course 

of three years of study, an interstate compact emerged as the best way to address this issue. 

NAIC Proceedings, 2002 Proc. 4th Quarter 10. The purpose of the Compact was to create a legal 

mechanism for a single point of filing for insurers to file their insurance products for regulatory 

review and approval. NAIC Proceedings, 2002 Proc. 2nd Quarter 44. An interstate compact with 

carefully limited authority to apply uniform product standards created and adopted by the 

Compacting States would replace existing single-state standards for products filed with the 

Compact, unless a Compacting State opted out. “This represented a critical element of this 
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compact—without it the goal of achieving uniformity would most likely be lost.” NAIC 

Proceedings, 2002 Proc. 4th Quarter 9–10.  

The NAIC adopted the initial model compact legislation in December 2002 with the 

understanding that it would be a starting point for discussion with state legislators, attorneys 

general, governors, and other stakeholders. Recognizing that the delegation of limited regulatory 

authority to the Commission formed by state adoption of the Compact must work seamlessly 

with the other facets of regulation and consumer protection delegated by state legislatures to 

insurance regulators and attorneys general, NAIC members worked closely with the National 

Conference of State Legislatures (“NCSL”), the National Conference of Insurance Legislators 

(“NCOIL”), the National Association of Attorneys General, and other state officials to further 

refine and enhance the compact legislation. In July 2003, the NAIC adopted eight amendments to 

the Compact resulting in the current version adopted by each of the Compacting States, including 

Colorado. The Compact was endorsed by NCSL and NCOIL, and both organizations continue to 

actively promote it. 

As with any agreement, compacts among states require an offer and an acceptance. This 

event occurred and the Compact was established in March 2004 with legislative adoption by 

Colorado and Utah. Per its terms, the Commission passed its operational threshold of adoption 

by 26 states, or 40% of the national premium volume in the subject product lines. Both 

thresholds were achieved in May 2006. With this, the NAIC members’ speed-to-market solution 

evolved from being merely an important initiative into a separate body with statutory authority to 
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exercise a limited regulatory function as an instrumentality of the Compacting States.1 To be 

clear, the Commission is not a private entity. In fact, by the terms of the Compact, it is a “body 

corporate and politic, and an instrumentality of the Compacting States.” Colo Rev. Stat. § 24-60-

3001, art. III § 2. Forty-four States and Puerto Rico have now adopted the Compact.2 In addition, 

with knowledge of the Compact and its intended purposes, Congress has also consented to the 

District of Columbia’s entrance into the Compact. See D.C. Code § 31-1391.  

Under the terms of the Compact, the Commission is authorized to develop Uniform 

Standards for the asset-based insurance product lines of individual and group life insurance, 

annuities, disability insurance, and long-term care insurance. For each of these product lines, the 

Compact authorizes the Commission to serve as a central clearinghouse for prompt review and 

regulatory approval of these specific insurance products based on the Uniform Standards on 

behalf of the Compacting States. The Commission’s regulatory function is thereby limited, 

leaving untouched all aspects of insurance regulation except for approval of those specific 

products eligible for Compact submission.3 

                                                 
1 The Compact Statute provides, “The commission is a body corporate and politic, and an 
instrumentality of the Compacting States.” See Colo Rev. Stat. § 24-60-3001, art. III § 2. 
2 The Compacting States are Alabama, Alaska, Arizona, Arkansas, Colorado, Connecticut, 
Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, New 
Hampshire, New Jersey, New Mexico, Nevada, North Carolina, Ohio, Oklahoma, Oregon, 
Pennsylvania, Puerto Rico, Rhode Island, South Carolina, Tennessee, Texas, Utah, Vermont, 
Virginia, Washington, West Virginia, Wisconsin and Wyoming. 
3 Compacting States retain full regulatory authority over these product lines, except for the 
limited authorization to the Commission to approve certain products for use in those states. 
Compacting States continue to regulate for consumer protection and market conduct related to 
Commission-approved products. Their entire suite of regulatory authority is otherwise unaffected 
and untouched by the Commission. 
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Because Compacting States agree that the Uniform Standards apply to products 

voluntarily submitted to the Commission by insurers, the Compact facilitates the goal of speed-

to-market by enabling insurance companies to issue uniform products in the Compacting States 

without having to obtain separate regulatory approval from each state. A greater number of 

insurers bringing to market more quickly a greater number of products on a single national 

platform increases competition and ultimately benefits the consumer. However, in order for the 

Compact to work and uniformity to be achieved, Compacting States agree to accept the terms of 

insurance policies approved by the Commission even in circumstances where the Commission 

applies Uniform Standards that may differ from similar state laws. 

2. The Compact is an appropriate exercise of state legislative authority and is 
consistent with jurisprudence related to the Compact Clause of the U.S. 
Constitution. 

With this potential difference between a Uniform Standard and a state law in mind, the 

NAIC turns to the questions certified by this Court to the Colorado Supreme Court in its 

September 11, 2017 Order. The Court asked, “Does the Colorado Constitution empower the 

Colorado Legislature to enter into [the Compact] considering that: (a) the Compact will not be 

approved by the United States Congress…?” (ECF No. 73, p. 31.) As the Court is aware, the 

legal framework for compacts among the states is found in the U.S. Constitution, Article I, 

section 10, commonly referred to as the Compact Clause, which provides, “[n]o states shall, 

without the Consent of Congress…enter into any agreement or compact with another state.” 

While a literal reading of the Compact Clause may suggest that all interstate compacts require 

Congressional consent, the U.S. Supreme Court has held on various occasions that Congressional 

consent is not required in every such case.   
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In Virginia v. Tennessee, the Supreme Court stated, “Looking at the clause in which the 

terms ‘compact’ or ‘agreement’ appear, it is evident that the prohibition is directed to the 

formation of any combination tending to the increase of political power in the states, which may 

encroach upon or interfere with the just supremacy of the United States.” 148 U.S. 503, 519 

(1893); see also Cuyler v. Adams, 449 U.S. 433, 440 (1981) (same); New Hampshire v. Maine, 

426 U.S. 363, 369 (1976) (same). As discussed more fully below, the Compact at issue in this 

case does not increase the political power of the Compacting States, nor does it encroach upon 

federal supremacy. 

This point was further refined by the Supreme Court in U.S. Steel Corp. v. Multistate Tax 

Comm’n, 434 U.S. 452 (1978), when the Supreme Court was asked to determine whether the 

Multistate Tax Compact, which was not submitted to Congress for approval, was a valid 

compact. In rejecting a literal interpretation of the Compact Clause as applied to the Multistate 

Tax Compact, the Supreme Court cited a lengthy string of cases since Virginia v. Tennessee that 

“reaffirmed its underlying assumption: not all agreements between States are subject to the 

strictures of the Compact Clause.” Id. at 469. The Supreme Court went even further stating 

The Constitution did not purport to exhaust imagination and resourcefulness in 
devising fruitful interstate relationships. It is not to be construed to limit the 
variety of arrangements which are possible through the voluntary and cooperative 
actions of individual States with a view to increasing harmony within the 
federalism created by the Constitution. Far from being divisive, this legislation is 
a catalyst of cohesion. It is within the unrestricted area of action left to the States 
by the Constitution. 

Id. at 470 (citing New York v. O’Neill, 359 U.S. 1, 6 (1959)).   

Additionally, in McComb v. Wambaugh, 934 F.2d 474 (3d Cir. 1991), which the Court 

discussed in its September 11, 2017 Order, the Third Circuit addressed a non-Congressionally 
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approved compact involving an area of jurisdiction primarily retained by the states—adoption 

and foster care of children. While this Court focused on Amica’s argument that a participant state 

may not unilaterally change the terms of a compact, the NAIC urges the Court to focus on the 

fundamental constitutionality of the compact at issue in McComb for as the Court itself notes, 

“the Insurance Compact is not congressionally approved, and likely need not be, given that 

Congress has specifically declared insurance to be a matter primarily of state, not federal, 

concern.” (ECF No. 73, p. 16 (citing 15 U.S.C. § 1012).)  

In McComb, when an action was brought arising out of an injury to a child and return of 

the child from foster care to the mother’s custody across state lines, the Court analyzed the 

Interstate Compact on Placement of Children and noted that “[i]nterstate compacts predate the 

drafting of the Constitution.” 934 F.2d at 479 (citing Felix Frankfurter & James M. Landis, The 

Compact Clause of the Constitution – A Study in Interstate Adjustments, 34 Yale L.J. 685 

(1925)). Relying on U.S. Steel Corp., supra, the McComb court stated, “The Interstate Compact 

on Placement of Children has not received Congressional consent. Rather than altering the 

balance of power between the states and the federal government, this Compact focuses wholly on 

adoption and foster care of children—areas of jurisdiction historically retained by the states.” Id. 

“Congressional consent, therefore, was not necessary for the Compact’s legitimacy.” Id.  Much 

like the compact at issue in McComb, the Compacting States, including Colorado, were not 

required to seek Congressional approval of the Compact and such approval was not necessary. 

Congress has already clearly and explicitly delegated to the states the regulation of the business 

of insurance. Federal law clearly provides broad power to the states in regulating the business of 

insurance, and “[n]o Act of Congress shall be construed to invalidate, impair, or supersede any 
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law enacted by a State for the purpose of regulating the business of insurance…unless such Act 

specifically relates to the business of insurance.” 15 U.S.C. § 1012(b). There is no other qualifier 

on the states’ regulation of the business of insurance, and no restriction on the states’ 

“imagination and resourcefulness” in utilizing an interstate compact to do so. As a result, 

because Congress has not taken any action with respect to the subject matter of the Compact 

(other than authorizing D.C.’s participation in the Compact), and because the Compact does not 

increase the power of the States or encroach upon federal supremacy, specific Congressional 

consent to the Compact was not and is not required. 

B. THE AUTHORITY TO ENTER INTO THE COMPACT IS SUPPORTED BY 
FEDERAL AND STATE COURT APPLICATION OF THE NONDELEGATION 
DOCTRINE. 

In its September 11, 2017 Order, the Court’s certified question to the Colorado Supreme 

Court also inquired whether “the Colorado Constitution empower[ed] the Colorado Legislature 

to enter into [the Compact]…considering that…(b) the Compact creates an administrative body 

with power to promulgate rules and regulations with the force of law in Colorado.” (ECF No. 73, 

p. 31.) This portion of the Court’s question relates directly to the nondelegation doctrine. This 

doctrine considers whether a legislative delegation of authority includes an intelligible principle 

that directs the body authorized to act. Mistretta v. United States, 488 U.S. 361, 372 (1989); J.W. 

Hampton, Jr. & Co. v. United States, 276 U.S. 394, 406 (1928). It is the NAIC’s position that the 

Colorado legislature’s delegation is consistent under federal and Colorado state jurisprudence 

related to delegations of authority. 

The U.S. Supreme Court established parameters relating to the proper delegation of 

legislative authority in cases where, like here, the issue of an interstate compact was involved. 
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West Virginia ex rel. Dyer v. Sims, 341 U.S. 22 (1951) concerned a multistate compact that 

purportedly delegated part of West Virginia’s police power to an interstate commission. 

Although the compact at issue in Dyer received Congressional approval, that question was not 

dispositive of the case. Rather, the Supreme Court stated that “[t]he issue before us is whether 

the West Virginia Legislature has authority, under her Constitution, to enter into a compact 

which involves the delegation of power to an interstate agency.” Id. at 30. In analyzing the issue, 

the Supreme Court acknowledged “[t]hat a legislature may delegate to an administrative body 

the power to make rules and decide particular cases is one of the axioms of modern 

government.” Id. The court considered whether West Virginia was constrained from seeking 

multistate solutions to interstate issues. Noting that West Virginia chose “the more effective 

means of an agreement with other States,” the Court further found that “[t]he Compact involves a 

reasonable and carefully limited delegation of power to an interstate agency.” Id. at 31. 

Concluding that the compact “was evidently drawn with great care,” the Court determined that it 

was not invalid as an improper delegation. Id. Further, in Mistretta, a Congressional delegation 

of authority case not involving an interstate compact, the Supreme Court found that the guidance 

provided by Congress to the independent Sentencing Commission met the intelligible principle 

test, finding that “[a]lthough Congress has delegated significant discretion…‘Congress is not 

confined to that method of executing its policy which involves the least possible delegation of 

discretion to administrative officers.’” 488 U.S. at 379 (quoting Yakus v. United States, 321 U.S. 

414, 425–26 (1944)). 

The Colorado Supreme Court has adopted a similar approach to the U.S. Supreme Court; 

that is, the Colorado Supreme Court has focused on the substance of the delegation involved. 
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Cottrell v. City & Cnty. of Denver, 636 P.2d 703 (Colo. 1981), is the leading case in the 

Colorado Supreme Court’s so-called “modern” approach to delegation of authority questions. 

Cottrell involved a municipal delegation of legislative power with respect to water rates. Relying 

on prior decisions, the court stated that “the legislature may delegate power to an administrative 

agency only if ‘the legislature has provided sufficient standards to guide the agency’s exercise of 

that power.’” Id. at 708 (quoting Elizondo v. Dep’t of Revenue, 570 P.2d 518 (Colo. 1977)).  The 

court expanded its traditional test in a manner directly relevant to assessing the delegation to the 

Commission: 

[T]he test is not simply whether the delegation is guided by standards, but 
whether there are sufficient statutory standards and safeguards and administrative 
standards and safeguards, in combination, to protect against unnecessary and 
uncontrolled exercise of discretionary power.  

Id. at 709. In applying this test, the court stated it would be guided by “whether these constraints 

are sufficient to insure that administrative action will be rational and consistent in the first 

instance and that subsequent judicial review of that action is available and will be effective.” Id. 

After stating that guiding principle, the court articulated a two-part test in which it explained: 

the appropriate analysis is to determine first whether sufficient statutory standards 
or safeguards exist to fulfill these functions. Second, if those standards and 
safeguards are inadequate, it must be determined whether additional 
administrative safeguards accomplish the necessary protection from arbitrary 
action. 

Id. at 709–10. In Cottrell, the Colorado Supreme Court found that the delegation at issue met the 

court’s expanded “modern” test. The court made this determination by relying on fairly general 

requirements that the rates be “as low as good service will permit” and “uniform as far as 

practicable.” Id. at 710. The court also noted the open meetings and public inspection 
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requirements relative to establishment of rates. In conclusion, the Cottrell court believed the 

standards and safeguards to be “adequate, although not optimal.” Id.  

The Colorado Supreme Court applied the Cottrell test just three years later in Loup-

Miller Constr. Co. v. City & Cnty. of Denver, 676 P.2d 1170 (Colo. 1984). Similar to Cottrell, 

Loup-Miller concerned the constitutionality of two municipal ordinances related to charges and 

fees to finance sewer facilities. In the case of one ordinance, the court stated that the “language 

appears to delegate to the water board the power to determine sewage charges.” Id. at 1176. That 

ordinance was upheld because the city council maintained direct control over the rates. Another 

ordinance, related to sewer charges to finance sewage facilities, was subject to a more searching 

analysis under the Cottrell test. Although the latter ordinance “was not ideally clear,” the court 

upheld the provision because the public works department arrived at the “one possible 

interpretation of its terms.” Id. at 1177. This interpretation “provided adequate standards and 

safeguards to guard against arbitrary action,” allowing the court to sustain the ordinance on the 

first prong of the Cottrell test, rendering unnecessary review under the second prong. See id. 

Subsequent cases allowed the Colorado Supreme Court to apply to Cottrell test to 

delegations of authority from the Colorado legislature. People v. Lowrie, 761 P.2d 778 (Colo. 

1988) concerned a state legislative delegation of authority to the Director of the Colorado 

Department of Revenue to promulgate certain rules and regulations related to the sale of 

alcoholic beverages for onsite consumption. In Lowrie, the court noted, “The nondelegation 

doctrine is not merely concerned with the proper distribution of powers among the departments 

of government, but also looks to the protection of the public from the imposition of irrational 

rules created by non-elected officials.” Id. at 781. Referring specifically to the Cottrell test, the 
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court reiterated its focus “primarily on the totality of protections which statutory and 

administrative safeguards, as well as procedural safeguards, provide to those persons adversely 

affected by administrative action.” Id. Discussing the relevant section of the Colorado liquor 

code, the court determined there were “sufficient standards and safeguards to protect against the 

unreasonable exercise of the Director’s power.” Id. at 783. The court stated that the statute at 

issue “generally authorize[d] the Director to promulgate such rules as are necessary for the 

proper regulation for the sale of alcoholic beverages,” and found “admittedly some generality in 

the statutory standards.” Id. Considering the “varied and complex nature of the problems” 

involved, the Colorado Supreme Court found the general rulemaking standards in the Colorado 

statute to provide sufficient delegation. Id. at 784; see also Krupp v. Breckenridge Sanitation 

Dist., 1 P.3d 178, 184 (Colo. 1999) (“We conclude that the statutory scheme, in conjunction with 

the District’s rules and regulations, is sufficient to prevent the unnecessary and uncontrolled 

exercise of discretionary power by the Board.”). 

By its terms and in its application, the Compact certainly meets and exceeds the tests 

established by the U.S. Supreme Court as well as the application of the Cottrell test by the 

Colorado Supreme Court. The powers of the Commission are set out very specifically through 26 

separate paragraphs in Article IV of the Compact legislation. See Colo. Rev. Stat. § 24-60-3001. 

To protect the public from arbitrary action, Article v. allows each Compacting state to name a 

member to the Commission, presumed to be the state’s insurance commissioner, and provides for 

the direct participation by state legislators and consumer representatives. Id. Article VII provides 

the Commission with rulemaking authority, but includes more text on the procedures and effect 

of opting out of a Uniform Standard. Id. Thus, the choice always remains with Colorado officials 
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whether to allow an insurance policy to be sold in Colorado pursuant to those standards. 

 Additionally, in the event Colorado decides to discontinue its participation with the 

Commission, Article XIV permits a Compacting State to withdraw by legislative repeal of the 

statute through which the state joined the compact. Id. As illustrated above, the Commission is 

subject to much more detailed standards and safeguards than those deemed acceptable in 

Mistretta, Cottrell, and Lowrie. In light of the procedures governing its operations, the 

Commission may be fairly stated to possess and exceed the “statutory standards and safeguards 

and administrative standards and safeguards” that the Colorado Supreme Court used to assess the 

constitutionality of a delegation of power by the Colorado Legislature.  

C. IT WOULD BE IMPRECISE TO SUGGEST THAT THE UNIFORM 
STANDARDS DEVELOPED BY THE COMPACT SUPERSEDE COLORADO 
LAW. 

Finally, the Court asks in its September 11, 2017 Order whether the Colorado 

Constitution empowers the Colorado legislature to enter into the Compact considering that, 

“such rules and regulations supersede any Colorado statute to the extent of a conflict between the 

rule or regulation and the Colorado statute?” (ECF No. 73, p. 31.) 

In 2004, the Colorado legislature adopted the Compact by enacting legislation identical to 

the NAIC’s compact model law. In doing so, Colorado provided the Commission with “the 

power to develop Uniform Standards for Product lines…and give approval to those Product 

filings satisfying applicable Uniform Standards.” Colo. Rev. Stat. § 24-60-3001, art. III § 1. To 

facilitate the development of Uniform Standards, the Compact provides the Commission with 

rulemaking authority. Through the exercise of this rulemaking authority, the Commission is 

authorized to “establish reasonable Uniform Standards…which shall have the force and effect of 
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law and shall be binding in the Compacting States.” Id. art. IV § 2. The Compact immediately 

qualifies the exercise of this authority by stating that the binding standards apply “only for 

Products filed with the Commission.” Id. This qualification is reinforced by the explicit 

statement in Article XVI that “[a]ll insurance products filed with individual States shall be 

subject to the laws of those States.” Id. art. XVI § 1(c). Moreover, in addition to the limited 

application to products filed with the Commission, the Compact States, including Colorado, are 

provided explicitly with “the right to opt out of such Uniform Standard.” Id. Article VII states 

the procedure for a State to opt out. Id. art. VII. Further, Colorado retains the right to withdraw 

from the Compact by repealing the statute that authorizes its entry into the Compact. Id. art. XIV.  

The Compact makes clear that the Uniform Standards apply only to those products filed 

with the Commission. In addition to the Article IV language cited above, Article III makes clear 

that an insurer may file products directly with the state: “Nothing herein shall prohibit any 

Insurer from filing its product in any State wherein the Insurer is licensed to conduct the business 

of insurance; and any such filing shall be subject to the laws of the State where filed.” Id. art. III 

§ 1. Article X, which concerns “Product Filing and Approval,” reinforces this discretion in 

describing the process for submitting products to the Commission. This provision refers to 

“Insurers and Third-Party Filers seeking to have a product approved by the Commission” in 

directing such persons to file with, and pay fees to, the Commission. Id. art. X § 1 (emphasis 

added). The discretionary nature of a Commission filing is buttressed by the immediately 

following sentence: “Nothing in this Act shall be construed to restrict or otherwise prevent an 

insurer from filing its Product with the insurance department in any State wherein the insurer is 
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licensed to conduct the business of insurance, and such filing shall be subject to the laws of the 

States where filed.” Id. art. X § 1.  

During its consideration of the Compact in 2004, the state Senate committee received 

testimony related to the above points. Doug Dean, who was the Colorado Insurance 

Commissioner at that time, testified before the Senate Committee on Business Affairs & Labor 

on January 21, 2004. During his testimony, Commissioner Dean distributed a handout related to 

the Compact legislation. Interstate Insurance Product Regulation Compact: Hearing before the 

Colorado Senate Committee on Business Affairs and Labor, 64th Leg. 2d Reg. Sess. (Colo. 

(2004) (hereinafter Hearings). Commissioner Dean’s handout, labeled “Attachment F” in the 

materials, provided notice to the committee about the intended operation of the entity that 

became the Commission. Referring to 2003 amendments to the original draft of the Compact 

Statute, the handout “clarif[ied] that [the] compact is a joint public agency and instrumentality of 

the states.” Hearings, supra. Within the portion of the materials labeled “FAQs,” the document 

stated explicitly that the “Compact [is] intended to provide optional filing process” and “insurers 

may file with the commission or individual states.” Hearings, supra (emphasis in original). 

Therefore, the legislature knew by its terms and through received testimony that the Compact 

would establish but one non-exclusive route for obtaining product approval in Colorado. That 

same slide concludes by noting that the “Compact replaces conflicting state law for products 

approved by the commission,” id.; Colorado law remained—and remains—untouched for 

products not submitted to the Commission.  

In light of the above, framing the issue as one of preemption or supersession of state law 

appears misplaced. Indeed, the Court appears to frame the question in terms of whether “the 
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Colorado Legislature may validly subordinate Colorado’s statutes to regulations promulgated by 

an interstate commission.” (ECF No. 73, p. 27). The legislature was not subordinating Colorado 

law with regard to all policies as Colorado law still applies with full force to policies not 

submitted to the Commission. Therefore, the statute in question, Colo. Rev. Stat. § 10-7-109, 

remains in effect and the legislature knew that. 

In adopting the Compact, the legislature did not subordinate Colorado law as much as it 

established an alternate path for product filings in Colorado. That is, insurers possess the option 

of filing with the Commission and abiding by its Uniform Standards, or abiding by the Colorado 

laws and regulations that otherwise apply to products offered to Colorado consumers. Statistics 

cited above demonstrate the success story of the Compact. Legislative history demonstrates the 

General Assembly’s informed decision to provide insurers with a choice. The result of that 

choice determines the operative rules for an insurance policy. That the rules are different 

depending on that choice does not mean there is a conflict. By word and with notice, the 

legislature established alternate paths for market access in Colorado. The establishment of that 

choice is consistent with jurisprudence related to interstate compacts and delegation of authority, 

and the legislative choice to allow consumers to benefit from the Compact should stand. 

III. CONCLUSION 

Based upon the above and foregoing arguments and authorities, the NAIC respectfully 

requests this Court grant summary judgment in favor of Amica as a matter of law. 

Case 1:15-cv-01161-WJM-CBS   Document 79-1   Filed 10/27/17   USDC Colorado   Page 24 of
 25



21 

Respectfully submitted this 27th day of October, 2017. 

HUSCH BLACKWELL LLP 
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