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Pursuant to Fed. R. App. P. 29(a)(2), the National Association of Insurance

Commissioners (NAIC) respectfully submits this brief as amicus curiae in support

of defendants-appellants Jon Godfread, in his capacity as North Dakota Insurance

Commissioner, and Wayne Stenehjem, in his capacity as North Dakota Attorney

General (the North Dakota Parties), to the extent it granted in part Defendants'

Motion for Judgment on the Pleadings.

IDENTITY, INTEREST, AUTHORITY AND INDEPENDENCE
OF AMICUS CURIAE

Founded in 1871, the NAIC is the United States' standard-setting and

regulatory support organization created and governed by the chief insurance

regulators from the 50 states, the District of Columbia, and five United States

territories. See generally https://www.naic.org/. Through the NAIC, state insurance

regulators establish standards and best practices, conduct peer reviews, coordinate

regulatory oversight, and represent the collective views of all state regulators

domestically and internationally. The NAIC' s members, together with the

centralized resources of the NAIC, form the national system of state-based insurance

regulation in the United States.

Throughout its history, the NAIC' s purpose has been to provide its members

with a national forum that enables them to work cooperatively on regulatory matters

that transcend the boundaries of their own jurisdictions. This not only allows for

consistency in regulating companies that do business in multiple states, but it
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provides a central point of communication and facilitation for joint initiatives with

federal and international regulators. The NAIC also regularly assists federal

regulators, federal agencies, members of Congress, and the Government

Accountability Office by providing information and data related to state insurance

regulation, health insurance issues, terrorism insurance, annuities, insurance fraud,

and many other topics. Collectively, the state insurance commissioners work to

develop model legislation, rules, regulations, handbooks, white papers and actuarial

guidelines that promote and establish uniform regulatory policy. The overriding

objectives of the NAIC and its members are to protect consumers, to promote

competitive markets, and to maintain both the financial solvency of insurance

companies and the financial stability of the insurance industry as a whole.

As a result of its long history of protecting consumers, the NAIC has a strong

interest in appearing as amicus curiae in these appeals as the issues currently before

the Court have had a profound impact on insurance consumers in North Dakota and

across the country as well. State insurance regulators nation-wide have received

numerous complaints from consumers who received air ambulance care in both

emergency and non-emergency situations only to be saddled with a surprise bill for

tens of thousands of dollars. More often than not, consumers are not provided with

the appropriate types of information that would enable them to make cost-conscious

choices about their options, either because none is offered (or even available in some

2
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cases) or because the severity of their condition prevents them from being able to

timely make their own informed healthcare decisions.

The NAIC has been a vocal proponent of increasing consumer protections

from excessive air ambulance charges. On May 1, 2018, NAIC sent correspondence

to the Committee on Commerce, Science and Transportation at the time the FAA

Reauthorization Act of 2018 was being debated.' The NAIC made clear at that time

its support of establishing an advisory committee to make recommendations for a

rulemaking that would require air ambulance operators: (i) to clearly disclose

charges for air transportation medical services provided while onboard an aircraft

and (ii) to provide other consumer protections for customers of air ambulance

providers. Section 418(a) of the FAA Reauthorization Act did just that, establishing

"an advisory committee for the purpose of reviewing options to improve the

disclosure of charges and fees for air medical services, better inform consumers of

insurance options for such services, and protect consumers from balance billing."

Pub. L. No. 115-254. Section 418 provides that the "Composition of the Advisory

Committee" shall include state insurance regulators, and the advisory committee

"shall make recommendations with respect to disclosure of charges and fees for air

ambulance services and insurance coverage, consumer protection and enforcement

1 Found at
https://www.naic.org/documents/index health reform section 181015 letter dot 
and hhs on aaa committee.pdf.
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authorities of both the Department of Transportation and State authorities, and the

prevention of balance billing to consumers." Pub. L. No. 115-254(b)(3)(B) and (d).

In addition, "[t]he recommendations shall address, at a minimum. . .steps that can be

taken by State legislatures, State insurance regulators, State attorneys general, and

other State officials as appropriate, consistent with current legal authorities

regarding consumer protection." Pub. L. No. 115-254(d)(3). Following 2018

passage of the Federal Aviation Reauthorization Act, the NAIC sent correspondence

to the Office of Aviation Enforcement and Proceedings earlier this year in support

of North Dakota Insurance Commissioner Jon Godfread' s application to serve on

the Air Ambulance and Patient Billing Advisory Committee.2

The NAIC has also published a Consumer Alert urging consumers to educate

themselves about the services offered by air ambulance providers as well as the

coverage issues and balance billing practices that may follow. 3 The NAIC, an

organization comprised of the states' primary insurance regulators, supports any

efforts made by the states to rein in the ability of the air ambulance industry to

seemingly operate unchecked, including those made by the State of North Dakota.

2 Found at:
haps ://www.naic .org/documents/index health reform section 190115 godfread 

for air ambulance committee.pdf .

3 Found at:
https://www.naic.org/documents/consumer alert understanding air ambulance in

surance.htm . 
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On two separate occasions, North Dakota has led the charge in an attempt to

protect its state's citizens against financial hardship by passing legislation intended

to address the significant challenges faced by patients transported and treated by air

ambulance providers. In its first attempt, which was addressed by the United States

District Court for the District of North Dakota in Valley Flight Med, Inc. v. Dwelle,

171 F. Supp. 3d 930 (D.N.D. 2016), North Dakota sought to require air ambulance

providers to become participating providers with certain health insurance companies

to be listed on a primary call list. This law was challenged by an air ambulance

carrier and was found to be preempted by the Airline Deregulation Act of 1978

(ADA).

Following that case, North Dakota introduced and overwhelmingly passed

Senate Bill 2231 (S.B. 2231) which was signed by Governor Doug Burgum and

became law in April of 2017. The purpose of this law, the pertinent portions of

which are codified at N.D.C.C. §§ 26.1-47-08 and 26.1-47-09, is to regulate the

business of insurance by protecting consumers from the obscene costs and harmful

practices associated with air ambulance providers in North Dakota.

As the primary insurance regulatory and standard-setting organization in the

United States, the NAIC, supported by its members, is well suited to address these

issues. NAIC argues that the primary goal of S.B. 2231 was to regulate the business

5
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of insurance as detailed by the North Dakota parties in the Brief of Appellees/Cross-

Appellants.

No party' s counsel authored this amicus brief in whole or in part, and no party,

party's counsel, or person other than the NAIC contributed money toward its

preparation and filing.

INTRODUCTION AND SUMMARY OF ARGUMENT

The district court erred in holding that the Claims Settlement Provision4 of

N.D.C.0 §26.1-47-09(3), was not enacted for the purpose of regulating the business

of insurance in North Dakota and was therefore preempted by the ADA. The Claims

Settlement Provision of North Dakota' s air ambulance law is specifically geared

toward deeming a payment made by an insurer for air ambulance services to be the

same as an in-network payment, and deeming it to be a full and final payment by the

insured for out-of-network air ambulance services billed to the insured. In the event

this court finds that the Claims Settlement Provision of North Dakota' s law is

preempted by the ADA, the McCarann-Ferguson Acts (MFA) operates to reverse

4 While the District Court referred to N.D.C.C. § 26.1-47-09(3) as the "Payment

Provision," this same statute is referred to by the North Dakota parties as the "Claims

Settlement Provision" throughout its briefing to the District Court and this Court.

For ease of reference, clarity and in further support of the North Dakota parties'

position, the NAIC will herein refer to N.D.C.C. § 26.1-47-09(3) as the "Claims

Settlement Provision" as well.
5 15 U.S.C. §§ 1011-1015.

6
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preempt and save the Claims Settlement Provision as Congress explicitly left

regulating the business of insurance to the states.

In addition, the district court held that the Subscription Provision6 of N.D.C.C.

§ 26.1-47-08 was preempted by the ADA, but that the MFA' s reverse preemption

provision operates to save the Subscription Provision as it was enacted to regulate

the business of insurance. The Subscription Provision prohibits air ambulance

providers or their agents from selling, soliciting, or negotiating a subscription

agreement relating to services or the billing of services provided by the air

ambulance provider. The NAIC asserts that the district court erred in holding that

the Subscription Provision was preempted by the ADA because North Dakota's law

was, in fact, enacted for the purpose of regulating the business of insurance.

Nevertheless, if this Court finds that the Subscription Provision is preempted by the

ADA, this provision does not succumb to the ADA because of the MFA' s reverse

preemption provision.

6 While the District Court referred to N.D.C.C. § 26.1-47-08 as the "Subscription
Provision" this same statute is referred to by the North Dakota parties as the
"Membership Provision" throughout its briefing to the District Court and this Court.
For further ease of reference, clarity and in further support of the North Dakota
parties' position, the NAIC will herein refer to N.D.C.C. § 26.1-47-08 as the
"Membership Provision" as well.

7
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ARGUMENT

I. THE STATES MAINTAIN PRIMARY REGULATORY AUTHORITY

OVER THE BUSINESS OF INSURANCE VIA THE MCCARRAN-
FERGUSON ACT.

In 1868, the Supreme Court of the United States stated that "[t]he contract of

insurance is inseparable from commerce in modern times. It has become its

indistinguishable handmaid." Paul v. Virginia, 75 U.S. 168, 172 (1868). The

Supreme Court went on to opine that insurance was not interstate commerce subject

to the Commerce Clause of the United States Constitution. Regulation of insurance

has been and is left to the states.

Seventy-six years later, the Supreme Court, again recognizing the importance

of insurance in American society, stated that "[t]he modern insurance business holds

a commanding position in the trade and commerce of our Nation. Built upon the

sale of contracts of indemnity, it has become one of the largest and most important

branches of commerce." U.S. v. South-Eastern Underwriters Ass'n, 322 U.S. 533,

539-40 (1944). While the Supreme Court recognized the importance of the

insurance industry to the national economy, the Court nevertheless overturned its

holding in Paul concluding that the business of insurance was indeed interstate

commerce and subject to federal, as opposed to state, regulatory authority.

In the wake of this ruling, Congress forcefully responded by passing the

McCarran-Ferguson Act of 1945, 15 U.S.C.A. §§ 1011, et seq., the purpose of which

8
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was "to express the intent of congress with reference to the regulation of the business

of insurance." Pub. Law 80-238, 61 Stat. 448. Indeed, the very preamble of the

MFA made clear Congress's intention with regard the continuing efficacy of state

regulation of insurance:

Congress hereby declares that the continued regulation and taxation by
the several States of the business of insurance is in the public interest,
and that silence on the part of the Congress shall not be construed to
impose any barrier to the regulation or taxation of such business by the
several States.

15 U.S.C. § 1011.

Three decades later, the Supreme Court recognized this clear expression of

federal policy behind the MFA. See Group Life & Health Ins. Co. v. Royal Drug

Co., 440 U.S. 205, 217 (1979), noting that "[t]he law was enacted in 1945 in response

to this Court's decision in United States v. South-Eastern Underwriters Assn., 322

U.S. 533." Because the South-Eastern Underwriters decision generated significant

risk for upending existing state insurance regulatory structures, "[t]he primary

concern of Congress in the wake of that decision was in enacting legislation that

would ensure that the States would continue to have the ability to tax and regulate

the business of insurance." Id. at 217-218.

The MFA continues to adhere to Congress's stated purposes. It provides that

regulation of the business of insurance is a matter of state legal and regulatory

authority. "The business of insurance, and every person engaged therein, shall be

9

Appellate Case: 19-1343 Paae: 15 Date Filed: 06/18/2019 Entry ID: 4799171



subject to the laws of the several States which relate to the regulation or taxation of

such business." 15 U.S.C. § 1012(a). To protect and ensure the primacy of state

law from unnecessary federal preemption, Congress enacted a rule of reverse

preemption, which provides:

No Act of Congress shall be construed to invalidate, impair, or
supersede any law enacted by any State for the purpose of regulating
the business of insurance, or which imposes a fee or tax upon such
business, unless such Act specifically relates to the business of

insurance: Provided, That after June 30, 1948, the Act of July 2, 1890,
as amended, known as the Sherman Act, and the Act of October 15,

1914, as amended, known as the Clayton Act, and the Act of September

26, 1914, known as the Federal Trade Commission Act, as amended
[15  U.S.C.A. 41 et seq.], shall be applicable to the business of insurance
to the extent that such business is not regulated by State law.

15 U.S.C. § 1012(b) (emphasis in original).

With the passage of the MFA, particularly the reverse preemption provision,

any uncertainty over the states' primary regulatory authority over the business of

insurance was resolved. In the seven decades since enactment, the MFA has

withstood the test of time and the regulation of the business of insurance has

remained squarely upon the shoulders of the states. The Supreme Court has stated,

"[o]bviously Congress' purpose was broadly to give support to existing and future

state systems for regulating and taxing the business of insurance." U.S. Dep't of

Treasury v. Fabe, 508 U.S. 49, 500 (1993)(quoting Prudential Ins. Co. v. Benjamin,

238 U.S. 408, 429 (1946)).

10
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II. THE MCCARRAN-FERGUSON ACT REVERSE-PREEMPTS THE
AIRLINE DEREGULATION ACT.

In analyzing the MFA' s reverse preemption provision, the Eighth Circuit has

previously held, "The [MFA] bars the application of a federal statute if (1) the statute

does not specifically relate to the business of insurance; (2) a state statute has been

enacted for the purpose of regulating the business of insurance; and (3) the federal

statute would not invalidate, impair, or supersede the state statute." Doe v. Norwest

Bank Minnesota, N.A., 107 F.3d 1297, 1305 (8th Cir. 1997)(citing Murff v. Prof' 1

Med. Ins. Co., 97 F.3d 289, 291 (8th Cir. 1996)).

As shown above, the MFA was introduced to express the intent of the

Congress with reference to the regulation of the business of insurance. Pub. Law

80-238, 61 Stat. 448. The MFA not only expresses federal law and policy that the

states regulate the business of insurance. Congress enacted this law for the explicit

purpose of leaving such regulation in the hands of the states.

Accordingly, when the North Dakota state legislature introduced S.B. No

2231, its purpose provided that it was "an act to create and enact a new section to

chapter 23-16 and four new sections to chapter 26.1-47 of the North Dakota Century

Code, relating to informed decision-making for choosing air ambulance service

providers, preferred provider arrangement requirements for insurance prior

authorization for air ambulance services, and air ambulance subscriptions. . . ." 2017

North Dakota Laws Ch. 194 (S.B. No. 2231). Congress left regulating the business

11
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of insurance to the states, and North Dakota seized upon the opportunity through this

state statute to protect its citizens by introducing the insurance framework contained

in the Claims Settlement Provision and the Membership Provision at issue.

The Membership Provision, provides:

An air ambulance provider, or an agent of an air ambulance provider,

may not sell, solicit, or negotiate a subscription agreement or contract

relating to services or the billing of services provided by an air

ambulance provider. An air ambulance provider, or agent of an air

ambulance provider, which violates this section is subject to a civil fine

in an amount not to exceed ten thousand dollars for each violation. The

fine may be collected and recovered in an action brought in the name

of the state.

N.D.C.C. § 26.1-47-08.

The Claims Settlement Provision, provides, in pertinent part:

1. A health benefit plan may not be issued in this state unless the plan

provides the reimbursement rate for out-of-network air ambulance

provider services is equal to the average of the insurer's in-network

rates for air ambulance providers in the state.

2. An insurer may not use the average of an insurer's in-network rates

for air ambulance providers in the state in order to decrease current or

future contractual rates between an insurer and an air ambulance

provider.

3. For purposes of settling a claim made by the insured for air

ambulance services, a payment made by an insurer under the plan in

compliance with this section is deemed to be the same as an in-network

payment and is considered a full and final payment by the insured for

out-of-network air ambulance services billed to the insured.

N.D.C.C. § 26.1-47-09.

12
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These laws regulate the business of insurance by placing requirements on

health insurers to include provisions in their contracts regarding the payment of

claims for air ambulance services on behalf of their insureds while also barring the

sale of subscription agreements. With the history and purpose of the MFA in mind,

the NAIC asserts that the district court erroneously reached its decision by relying

on the three-part test contained in Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119

(1982), as opposed to the more applicable test contained in U.S. Dep't of Treasury

v. Fabe, supra, in reaching its decision.

In Pireno, an antitrust case, the Supreme Court applied a three-part test for

determining whether a practice is part of the "business of insurance" as contained

within the antitrust immunity located in the second clause of 15 U.S.C. § 1012(b).

Relying heavily on its in opinion in Group Life & Health Ins. Co. v. Royal Drug Co.,

supra, the Supreme Court stated:

In sum, Royal Drug identified three criteria relevant in determining
whether a particular practice is part of the "business of insurance"
exempted from the antitrust laws by § 2(b): first, whether the practice
has the effect of transferring or spreading a policyholder's risk; second,
whether the practice is an integral part of the policy relationship
between the insurer and the insured; and third, whether the practice is
limited to entities within the insurance industry. None of these criteria
is necessarily determinative in itself. . . .

Pireno, 458 U.S. 119, 129 (emphasis in original). The Court applied this test and

determined that a committee established by a chiropractic association to evaluate

claims for chiropractic treatments was not part of the "business of insurance."

13
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However, in doing so the Court did not analyze the statutory language contained

within the MFA that focuses on "the purpose of regulating the business of

insurance." That is the statutory language most relevant to the facts presently before

the Court.

Eleven years after the Pireno decision, the Supreme Court developed a new

test for non-antitrust cases. In upholding an Ohio priority statute which conflicted

with a federal bankruptcy priority statute, it held that "the broad category of laws

enacted 'for the purpose of regulating the business of insurance' consists of laws that

possess the 'end, intention, or aim' of adjusting managing, or controlling the

business of insurance." Fabe, 508 U.S. at 505 (quoting Black's Law Dictionary

1236, 1286 (6th ed. 1990). The Supreme Court also stated that a state statute "escapes

preemption to the extent that it protects policyholders." Id. at 493. Much like the

federal aviation statute at issue here, the federal statute (bankruptcy claims) would

have preempted the state lien priority statute but was saved by the reverse

preemption provision of the MFA to the extent it protected policyholders.

Much like the Fabe case, the case before the Court is not an antitrust case like

Pireno. Here, the Fabe test should be applied as North Dakota' s laws are

14
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specifically aimed at protecting policyholders. Reinforcing this conclusion is the

Fabe opinion's clear distinction:

Both Royal Drug and Pireno, moreover, involved the scope of the
antitrust immunity located in the second clause of § 2(b). We deal here
with the first clause, which is not so narrowly circumscribed. The
language of § 2(b) is unambiguous: The First clause commits laws
"enacted. . .for the purpose of regulating the business of insurance" to
the States, while the second clause exempts only "the business of
insurance" itself from the antitrust laws. To equate laws "enacted. . .for
the purpose of regulating the business of insurance" with the "business
of insurance" itself, as petitioners urge us to do, would be to read words
out of the statute. This we refuse to do.

Id. at 504. Further explaining the distinction contained within the MFA, the Court

said, "As was stated in Royal Drug, the first clause of § 2(b) was intended to further

Congress' primary objective of granting the States broad regulatory authority over

the business of insurance" while "[t]he second clause accomplishes Congress'

secondary goal, which was to carve out only a narrow exemption for 'the business

of insurance' from the federal antitrust laws." Id. (citations omitted). So convinced

was the majority of the Supreme Court that the Pireno test was not to apply outside

of antitrust cases, the Fabe opinion directly addressed the dissent' s argument

otherwise stating:

The dissent contends that our reading of the McCarran-Ferguson Act
"runs counter to the basic rule of statutory construction that identical

' The North Dakota parties assert that if this Court were to apply the Pireno test to
the Claims Settlement Provision and/or the Membership Provision, both provisions
regulate the business of insurance and are reverse preempted, an argument the NAIC
supports. See Brief of Appellees/Cross-Appellants, I(D)-(E), pp. 33-38.

15
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words used in different parts of the same Act are intended to have the

same meaning." This argument might be plausible if the two clauses

actually employed identical language. But they do not. As explained

above, the first clause contains the word "purpose," a term that is

significantly missing from the second clause. By ignoring this word,

the dissent overlooks another maxim of statutory construction: "that a

court should 'give effect, if possible, to every clause and word of a

statute.'

Id. at n. 6 (internal citations omitted). The NAIC argues, in support of the North

Dakota parties' argument in this regard, that the different language of the first and

second clauses of Section 2(b) in the MFA are to in fact be treated differently. The

Fabe test applies to the first clause in non-antitrust cases; the Pireno test applies to

the second clause in antitrust cases.

In this case, the Claims Settlement Provision focuses on the relationship

between insurers and insureds in North Dakota as it details the terms to be included

in an insured' s policy and the manner by which an insurer processes and pays air

ambulance transports claims on behalf of the insured. "[T]he actual performance of

an insurance contract is an essential part of the 'business of insurance" and because

the Claims Settlement Provision has the end, intention and aim of adjusting,

managing and controlling the business of insurance, "it follows that it is a law

`enacted for the purpose of regulating the business of insurance,' within the meaning

of the first clause of § 2(b).9" Therefore, applying Fabe, this Court should find that

Fabe, 508 U.S. 505.
9 Id.
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the Claims Settlement Provision is saved by the MFA's reverse preemption

provision.

Likewise, the Membership Provision, which bans the sale of subscription

agreements between consumers and air ambulance providers, also focuses on the

relationship between insurers (here covering Guardian Flight and all other members

of the AirMedCare Network) and insureds because payment of a fixed amount (like

a deductible) obligates Guardian Flight to otherwise indemnify its members should

the need for their air ambulance services arise. North Dakota law defines an

insurance contract as "a contract whereby one undertakes to indemnify another

against loss, damage or liability arising from an unknown or contingent event."

N.D.C.C. § 26.1-29-01. As the district court observed, "if a bird looks like a duck,

swims like a duck, and quacks like a duck, a reasonable person can only conclude

that it is indeed, a duck. Simply and repeatedly saying a contract is not a contract of

insurance does not make it so." Guardian Flight, LLC v. Godfread, 359 F. Supp.3d

744, 760 (D. N.D., 2019).

III. NEITHER THE CLAIMS SETTLEMENT PROVISION NOR THE
MEMBERSHIP PROVISION ARE PREEMPTED BY THE ADA AS
BOTH WERE ENACTED FOR THE PURPOSE OF REGULATING
THE BUSINESS OF INSURANCE.

The NAIC asserts, in the alternative, that before even needing to address

reverse-preemption, neither of North Dakota's challenged provisions can be

preempted by the ADA in the first place as they do not relate to airline prices, routes
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or services. When the ADA was signed into law in 1978, its purpose was to

"encourage, develop, and attain an air transportation system which relies on

competitive market forces to determine the quality, variety, and price of air services,

and for other purposes." Public Law 95-904, 92 Stat. 1705.

"To ensure that the States would not undo federal deregulation with regulation

of their own, the ADA included a pre-emption provision, prohibiting States from

enforcing any law 'relating to rates, routes, or services' of any air carrier." Morales

v. Trans World Airlines, Inc. 504 U.S. 374, 378. However, the Court also went on

to recognize that this rule was not without exception as "Islome state actions may

affect [airline fares] in too tenuous, remote, or peripheral a manner' to have pre-

emptive effect. Id. at 390 quoting Shaw v. Delta Airlines, Inc., 463 U.S. 85, 100, n.

21 (1983).

The ADA' s preemption provision provides:

Except as provided in this subsection, a State, political subdivision of a

State, or political authority of at least 2 states may not enact or enforce

a law, regulation or other provision having the force and effect of law

related to a price, route, or service of an air carrier that may provide air

transportation under this subpart.

49 U.S.C.A. § 41713 (emphasis added). Any purported connection between "price,

route or service" and the effect of North Dakota Claims Settlement or Membership

Provisions are far too tenuous, remote, or peripheral in manner to have pre-emptive

effect.
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First, with respect to the Claims Settlement Provision, and as noted by the

North Dakota parties, Guardian Flight focuses on the term "price" as contained in

ADA. That also drove the district court holding: "the impact of Section 26.1-47-

09(3) on Guardian Flight's prices is clear and significant as it caps air ambulance

prices." Guardian Flight, LLC 359 F. Supp.3d at 755. The "price" of a good or

service is "the amount of money or other consideration asked for or given in

exchange for something else; the cost at which something is bought or sold." Black' s

Law Dictionary 1380 (10th ed. 2014). In this case, the only entity that dictates the

prices charged by air ambulance providers are the air ambulance providers

themselves.

As the GAO stated, air ambulances "inhabit a unique position at the

intersection of aviation and medical services." U.S. Gov't Accountability Off.,

GAO-17-637, AIR AMBULANCE: Data Collection and Transparency Needed to

Enhance DOT Oversight (2017)10 ("GAO Report) at 4. This is particularly

noteworthy in the present case as neither of these areas are regulated by state

insurance regulators.

The GAO went on to report that the "[c]osts to provide air ambulance

transports are high and relatively fixed" while also stating that "[t]o increase

revenue, a provider must increase its number of transports and/or its prices charged."

10 Found at: https://www.gao.gov/assts/690/686167.pdf
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GAO Report at 16. Increasing, decreasing or otherwise adjusting air ambulance

prices is not subject to federal regulatory oversight but, more importantly, the price

an air ambulance may charge is not central or related to the Claims Settlement

Provision' s purpose. Instead, this provision it is geared toward the method and

sources by which air ambulances are paid for their services. As the North Dakota

parties argue, even if its air ambulance laws were interpreted to somehow relate to

an air ambulance price, any such relation is far too tenuous, remote or peripheral to

trigger preemption by the ADA. Morales, 504 U.S. at 390.

Second, with respect to the Membership Provision, "the clear purpose of the

subscription agreement is not the provision of a service, but rather to protect against

the risk of a catastrophic billing for the use of an air ambulance." Guardian Flight,

LLC, 359 F. Supp.3d at 760. The district court acknowledged that the sale of

subscription agreements amounts to the sale of insurance and, as a result, Guardian

Flight cannot reasonably argue that the Membership Provision relates to an airline's

price, route or service.

CONCLUSION

The outcome argued for in this case by Guardian Flight would not only result

in continued harm to North Dakota consumers, it would also encroach upon

insurance regulations to protect consumers in all states and to regulate the business

of insurance as they are empowered to do by the long-recognized reverse-
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preemption of the MFA. As reflected in the more recent enactment of the FAA

Reauthorization Act, Congress has made clear that including state authorities,

specifically state insurance regulators, in regulating the air ambulance industry is of

paramount importance. There is nothing to suggest that North Dakota's air

ambulance laws, or other efforts at the state level to protect consumers from the

economic harm brought about by exorbitant air ambulance bills, contravene the

ADA' s purpose of promoting airline competition in the categories of rates, routes or

services. North Dakota' s laws escape preemption because their sole purpose is to

protect policyholders.

Based upon the above and foregoing, as well as upon the arguments and

authorities contained in the Brief of Appellees/Cross-Appellants Jon Godfread and

Wayne Stenehjem, Amicus Curiae the NAIC submits that the order and judgment of

the District Court should be upheld to the extent it granted in part Defendants'

Motion for Judgment on the Pleadings.
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