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AMENDED STIPULATION OF SETTLEMENT AND RELEASE  

THIS STIPULATION OF SETTLEMENT AND RELEASE (“Agreement” or 

“Settlement Agreement”) is entered into by and between CARLOS PEREZ, ANGELA D. 

RIEKE, ERIC ZIMELMAN, and DOROTHY HAYS (referred to hereafter collectively as 

“Plaintiffs” or “Named Plaintiffs”), individually and on behalf of the Class (as defined herein), 

on the one hand, and ASURION CORPORATION, ASURION INSURANCE SERVICES, INC., 

ASURION FLORIDA WARRANTY SERVICES, INC., LOCK\LINE LLC, and LOCK\LINE 

WARRANTY SERVICES OF FLORIDA, LLC (referred to hereafter collectively as 

“Defendants”), on the other hand.  Plaintiffs and Defendants are referred to hereafter collectively 

as the “Parties.” 

RECITALS 

1. The purpose of the Settlement Agreement is to forever settle and compromise any 

and all claims, disputes, and controversies, of any kind or nature whatsoever, whether known or 

unknown, that were raised or could have been raised against Defendants that in any way arise out 

of, or relate to the allegations and claims, and the factual predicates underlying the allegations 

and claims in:  (a) Perez v. Asurion Corp., et al., Case No. 06-20734-Civ-Seitz/McAliley, 

pending in this Court (the “Perez Action”); (b) Lissabet, et al. v. lock\line, et al., Case No. 06-

20733-Civ-Seitz/McAliley, pending in this Court (the “Lissabet Action”); and (c) Angela 

Rieke v. Asurion Corp., et al., Case No. 05 CV 1357 IEG (JFS), pending in the U.S. District 

Court for the Southern District of California (the “Rieke Action”) (collectively, the “Litigation”). 

2. Plaintiffs and Defendants enter into this Settlement Agreement on behalf of 

themselves, the Class, and all of their heirs, administrators, executors, conservators, and assigns, 

as applicable to individuals, and without limitation. 

Case 1:06-cv-20734-PAS     Document 83-4     Entered on FLSD Docket 02/20/2007     Page 1 of 36




 

LEGAL_US_W # 55589170.4  2

3. In the Litigation, Plaintiffs are suing Defendants on behalf of themselves and all 

similarly situated subscribers of Defendants’ “Wireless Phone Protection Programs” (the 

“Programs”).  The Programs are repair and replacement programs offered to customers of 

various wireless carriers across the U.S.  Under the Programs, if a customer makes a claim that 

his or her wireless phone is lost, stolen, or damaged, Defendants provide the customer with a 

new or refurbished replacement phone of like kind and quality (in most cases, in 48 hours or 

less).  Subscribers who sign up for the Programs are billed a monthly fee or “premium.”  A 

subscriber who makes a claim is also required to contribute an established deductible amount 

toward the cost of providing the replacement phone.  The amount of the deductible varies 

depending on the particular Program and the type of equipment insured.  

4. In the Litigation, among other things, Plaintiffs allege that Defendants 

misrepresented and/or failed to adequately disclose the terms of the Programs and how the 

Programs operate, including but not limited to the nature of the deductible (which is a non-

refundable payment required of the subscriber in order to process a claim) and the fact that the 

replacement equipment may be a refurbished phone.  Plaintiffs further allege that Defendants did 

not properly perform their respective legal and contractual obligations under the Programs and, 

at times, fulfilled claims with replacement equipment that was worth less than the deductible 

amount and/or was a “defective/lower valued” phone.  Defendants deny these allegations and 

further deny any liability or damages to Plaintiffs and/or any Class Member. 

5. Throughout the Litigation, Defendants have denied all of the allegations made by 

Plaintiffs, have denied any and all liability and damages to anyone with respect to the alleged 

facts or causes of action asserted by Plaintiffs in the Litigation, and continue to do so.  

Nevertheless, without admitting or conceding any liability, involvement, or damages whatsoever, 
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Defendants desire to settle the Litigation, on the terms and conditions set forth in this Settlement 

Agreement, in order to:  (a) avoid the burden, expense, and uncertainty of continuing the 

Litigation; (b) avoid the diversion of their resources and personnel required by continuing the 

Litigation; and (c) put to rest any and all claims that are, or could have been, brought or asserted 

in this Litigation, or any similar litigation, in this or any other court’s jurisdiction, which are 

based upon any of the facts, circumstances, or conduct alleged in the Litigation.  Defendants 

have, therefore, determined that it is desirable and beneficial that the Litigation be settled in the 

manner and upon the terms and conditions set forth in this Settlement Agreement. 

6. Class Counsel (as defined below) has analyzed and evaluated the merits of all of 

the claims made against Defendants in the Litigation and the impact of this Settlement 

Agreement on the members of the Class.  Class Counsel is particularly aware of the fact that 

Defendants have substantial defenses to Plaintiffs’ allegations and causes of action, specifically 

providing sworn testimony and documents regarding the cost of the replacement phones, upon 

which Defendants might prevail before or at trial, and that as a result, members of the Class 

might not receive any benefit or consideration for the claims that are asserted in the Litigation.  

Based upon their analysis and evaluation of a number of factors, and recognizing the substantial 

risks of continued litigation, including the possibility that the Litigation, if not settled now, might 

not result in any certification or recovery whatsoever for all or part of a certified Class, or might 

result in a recovery which is not as good as the Settlement for members of the Class, Plaintiffs 

and Class Counsel are satisfied that the terms and conditions of this Settlement Agreement are 

fair, reasonable, and adequate, and that this Settlement is in the best interests of the Class.   

7. Along with this Settlement, Plaintiffs have submitted a proposed Fourth Amended 

Class Action Complaint on behalf of themselves and a class of persons similarly situated that 

Case 1:06-cv-20734-PAS     Document 83-4     Entered on FLSD Docket 02/20/2007     Page 3 of 36




 

LEGAL_US_W # 55589170.4  4

will be filed in the Perez Action.  Plaintiffs have submitted the Fourth Amended Complaint.  

Plaintiffs have agreed that they will dismiss the Lissabet Action with prejudice after the Final 

Approval of this Settlement.  Plaintiffs have also agreed that they will dismiss the Rieke Action 

with prejudice after the Final Approval of this Settlement Agreement.  In the interim, the Parties 

will ask the Court in the Rieke Action to stay that action pending Final Approval of this 

Settlement Agreement.   

8. As a result of these and other considerations, the Parties have agreed to settle the 

Litigation as provided for herein. 

NOW, THEREFORE, in consideration of the mutual covenants and promises set forth in 

this Settlement Agreement, as well as the good and valuable consideration provided for herein, 

the Parties hereby agree to a full and complete settlement of the Litigation on the following terms 

and conditions: 

I.  DEFINITIONS 

1.1 Asurion. “Asurion” shall mean ASURION CORPORATION, ASURION 

INSURANCE SERVICES, INC., and ASURION FLORIDA WARRANTY SERVICES, INC.,  

and any and all of each’s current or former parent corporations, subsidiaries, divisions, related 

and affiliated companies and entities, officers, directors, agents, representatives, attorneys, 

insurers, predecessors, successors, assignees, employees, principals, trustees, partnerships, 

operators, managers, and successors-in- interest and all individuals or entities acting by, through, 

under or in concert with any of them. 

1.2 Claim.  “Claim” shall mean a claim to obtain the benefits of the Settlement. 

1.3 Claims Administrator.  “Claims Administrator” shall mean Rust Consulting, 

Inc., located at 625 Marquette Ave., Suite 880, Minneapolis, MN 55402.   
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1.4 Claim Replacement Costs. “Claim Replacement Costs” shall mean all costs 

incurred by Asurion to provide the applicable replacement phone to a customer who submits a 

claim under Asurion’s Programs (including both the equipment acquisition cost and non-

equipment related costs incurred by Asurion to provide the replacement phone to the subscriber 

on an expedited basis.)  For purposes of this paragraph, the equipment related portion of the cost 

shall be the average acquisition cost incurred by Asurion to purchase the equipment from a third 

party during the peak refurbished equipment phase of the applicable replacement phone’s life 

cycle. 

1.5 Class Member.  “Class Member” means any member of the National Class or 

Subclass. 

1.6 Class Period.  “Class Period” shall mean the period from February 20, 2004 

through the date of the Preliminary Approval of the Enhanced Class Settlement.  

1.7 Class Counsel.  “Class Counsel” refers to: 

 (a) Adam Moskowitz, Esq., of the law firm of Kozyak Tropin & 

Throckmorton, P.A., 2525 Ponce de Leon, 9th Floor, Coral Gables, FL  33134; 

 (b)  Lance Harke, Esq., of the law firm Harke & Clasby, LLP, 155 S. Miami 

Avenue, Suite 600, Miami, FL  33130; 

 (c) Harvey Levine, Esq., of the law firm Levine, Steinberg, Miller & Huver, 

550 West C Street, Suite 1810, San Diego, CA 92101. 

1.8 Counsel for Asurion and lock\line or Counsel for Defendants.  “Counsel for 

Asurion and lock\line” or “Counsel for Defendants” refers to: 

 (a) David M. Walsh, Esq., of the law firm Paul, Hastings, Janofsky & Walker 

LLP, 515 South Flower Street, 25th Floor, Los Angeles, CA  90071-2228; 
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 (b) Judith M. Korchin, Esq., of the law firm Holland & Knight LLP, 701 

Brickell Avenue, Suite 3000, Miami, FL  33131; and  

 (c) Holly R. Skolnick, Esq., of the law firm of Greenberg Traurig, P.A. 1221 

Brickell Avenue, Miami, FL  33131. 

1.9 Court.  “Court” means the U.S. District Court for the Southern District of 

Florida. 

1.10 Defendants.  “Defendants” means Asurion and lock\line. 

1.11  Effective Date or Settlement Effective Date.  “Effective Date” or “Settlement 

Effective Date” shall mean the first day following the last of the following occurrences: 

 (a) The date the time to appeal or seek permission to appeal or seek other 

judicial review of the entry of the Final Settlement Order and Judgment has expired with no 

appeal or other judicial review having been taken or sought; or 

 (b) If an appeal or other judicial review has been taken or sought, the date the 

Final Settlement Order and Judgment is finally affirmed by an appellate court with no possibility 

of subsequent appeal or other judicial review therefrom, or the date the appeal(s) or other judicial 

review therefrom are finally dismissed with no possibility of subsequent appeal or other judicial 

review. 

1.12 Fairness Hearing.  “Fairness Hearing” means the hearing conducted by the Court 

on a motion for Final Approval of the Settlement. 

1.13 Final Approval.  “Final Approval” means that the Court has entered the Final 

Settlement Order and Judgment, and the Final Settlement Order and Judgment has become 

“Final.”  The Final Settlement Order and Judgment becomes “Final” upon the Settlement 

Effective Date. 

Case 1:06-cv-20734-PAS     Document 83-4     Entered on FLSD Docket 02/20/2007     Page 6 of 36




 

LEGAL_US_W # 55589170.4  7

1.14 Final Settlement Order and Judgment or Orde r.  “Final Settlement Order and 

Judgment” or “Order” refers to the Final Settlement Order and Judgment entered by the Court, 

that gives approval to this Settlement, and provides for the orderly performance and enforcement 

of the terms and conditions of this Settlement Agreement, which Order shall be in substantially 

the same form as is agreed to by the Parties and submitted to the Court at least ten (10) days 

before the Fairness Hearing. 

1.15  National Class or Class.  “National Class” or “Class” shall mean and include all 

former and/or current Asurion and lock\line subscribers who reside in the U.S. and who, during 

the Class Period:  (a) made any monthly premium payments; (b) submitted a claim for loss under 

the Programs; and (c) received a replacement phone that was Refurbished. 

1.16 Joint Motion.  “Joint Motion” means the Amended Joint Motion for Leave To 

File A Fourth Amended Complaint and for Preliminary Approval of the Enhanced Class 

Settlement filed by the Parties in the Perez Action. 

1.17 Lissabet Action.  “Lissabet Action” means the lawsuit entitled Lissabet, et al. v. 

lock\line, et al., Case No. 06-20733-Civ-Seitz/McAliley, currently pending in the U.S. District 

Court for the Southern District of Florida. 

1.18 Litigation.  “Litigation” means, collectively, the Perez Action, the Lissabet 

Action, and the Rieke Action. 

1.19 Lock\line or lock\line.  “Lock\line” or “lock\line” means LOCK\LINE, LLC and 

LOCK/LINE WARRANTY SERVICES OF FLORIDA, LLC, and any and all of each’s current 

or former parent corporations, subsidiaries, divisions, related and affiliated companies and 

entities, officers, directors, agents, representatives, attorneys, insurers, predecessors, successors, 
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assignees, employees, principals, trustees, partnerships, operators, managers, and successors- in-

interest and all individuals or entities acting by, through, under or in concert with any of them. 

1.20 Notice of Proposed Settlement of Class Action or Notice of Settlement.  

“Notice of Proposed Settlement of Class Action” or “Notice of Settlement” shall mean the 

Postcard Notice, Summary Notice, and information available on the Settlement Website, 

including, but not limited to, this Settlement Agreement, the Q&A Form and the Proof of Claim 

Form. 

1.21 Perez Action or Action.  “Perez Action” or “Action” means the lawsuit entitled 

Perez v. Asurion Corp., et al., Case No. 06-20734-Civ-Seitz/McAliley currently pending in the 

U.S. District Court for the Southern District of Florida. 

1.22 Phone Cards or Settlement Phone Cards.  “Phone Cards” or “Settlement Phone 

Cards” means the long distance phone cards or virtual phone cards with a face value of $5.00 

that will be provided to each National Class Member who files a valid and timely Proof of Claim 

that is approved by the Claims Administrator and who does not file a Request for Exclusion from 

the Class.  Pursuant to the Settlement, Defendants agree to provide a minimum of One Million 

Five Hundred Thousand Dollars ($1,500,000.00) of Settlement Phone Cards.  

1.23 Plaintiffs or Named Plaintiffs.  “Plaintiffs” or “Named Plaintiffs” means, 

collectively, the named plaintiffs Carlos Perez, Angela D. Rieke, Eric Zimelman, and Dorothy 

Hays. 

1.24 Preliminary Approval.  “Preliminary Approval” means that the Court has 

entered a Preliminary Approval of the Enhanced Class Settlement Order, approving the terms 

and conditions of this Settlement Agreement, including the manner and timing of providing 
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notice to the National Class and Subclass, the time period for opting out of the Class, and the 

date for the hearing on the Motion for Final Approval of the Settlement. 

1.25 Preliminary Approval Order.  “Preliminary Approval Order” shall mean the 

order entered by the Court that grants Preliminary Approval of the Enhanced Class Settlement.  

The Preliminary Approval of the Enhanced Class Settlement Order shall be in substantially the 

same form as is attached hereto as Exhibit “A.” 

1.26 Programs or Wireless Phone Protection Programs.  “Programs” or “Wireless 

Phone Protection Programs” shall mean and refer to any repair and replacement programs 

offered by Asurion and lock\line to provide insurance coverage for lost, stolen, or damaged 

wireless telephone equipment. 

1.27 Postcard Notice.  “Postcard Notice” means the version of the Notice of 

Settlement, substantially in the form attached hereto as Exhibit “B.” 

1.28 Proof of Claim and Release form or Proof of Claim Form.  “Proof of Claim 

and Release form” or “Proof of Claim Form” means the form attached hereto as Exhibit “D,” 

which must be completed and mailed (or electronically submitted if deemed feasible) to the 

Claims Administrator by Class Members in a timely manner in order to be eligible to obtain a 

Settlement Phone Card. 

1.29 Q&A Form.  “Q&A Form” small mean the Question and Answer form that will 

be provided on the Settlement Website to answer anticipated questions about the Settlement. 

1.30 Rieke Action.  “Rieke Action” means the lawsuit entitled Rieke v. Asurion Corp., 

et al., Case No. 05 CV 1357 IEG (JFS) pending in the U.S. District Court for the Southern 

District of California. 
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1.31 Refurbished or Refurbished Phone:  “Refurbished” or “Refurbished Phone” 

means any replacement phone that is not new. 

1.32 Released Claims.  “Released Claims” means every cause of action of every 

nature and description whatsoever including, but not limited to, any and all manner of actions, 

causes, and/or causes of action, accounts, agreements, bills, bonds, claims, contracts, 

controversies, covenants, damages, debts, demands, dues, executions, judgments, liabilities, 

liens, promises, reckonings, specialties, suits, sums of money, trespasses and variances, whether 

known or unknown, existing or that may exist under the laws of any state or territory of the U.S. 

or under Federal law, including, without limitation, statutory, equitable, constitutional, 

contractual, or common law claims for damages, unpaid costs, penalties, liquidated damages, 

punitive damages, interest, attorney fees, litigation costs, restitution, or equitable relief that have 

been, could have been, may be or could be alleged or asserted by Plaintiffs or any Class Member 

against Asurion or lock\line or any other Released Party in the Litigation or in any other court 

action or before any administrative or governmental body or agency (including any federal or 

state regulatory commission), tribunal, arbitration panel, or self-regulatory organization on the 

basis of, connected with, arising out of, or related to, in whole or in part: 

 (a) Any and all claims, including, without limitation, Unknown Claims arising 

from Defendants’ alleged misrepresentations and /or failures to adequately disclose (at the point 

of sale and/or at any time thereafter until the Effective Date of this Agreement) the terms of the 

Programs and/or how the Programs operate, including but not limited to the nature of the 

deductible (which is a non-refundable payment required of the subscriber in order to process a 

claim) and/or the fact that the replacement equipment may be a refurbished phone; 
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   (b) Any and all claims, including, without limitation, Unknown Claims arising 

from allegations that Defendants did not properly perform their legal and/or contractual 

obligations under the Programs and/or, at times, fulfilled claims with replacement equipment that 

was worth less than the deductible amount and/or was a “defective/lower valued” phone; and/or 

 (c) Any and all of the acts, omissions, facts, matters, transactions or 

occurrences that were directly or indirectly alleged, asserted, described, set forth or referred to in, 

or related to, the Litigation, including, without limitation, the facts, events, and /or circumstances 

that are the basis of the allegations set forth in the Litigation concerning Defendants’ Programs.  

1.33 Released Party or Released Parties.  “Released Party” or “Released Parties” 

means Asurion and lock\line as defined herein, and any and all of the following parties: 

 (a) Any and all wireless carriers that offered or currently offer Asurion or 

lock\line’s Programs to their customers, including, but not limited to, the wireless carriers 

operating under the following business names:  Alltel; Amp’d Mobile; Centennial Cellular; 

Cellular One – Great Lakes; Cellular One – NE Arizona; Cellular One – San Luis Obispo; 

Cingular Wireless; Cricket; Disney Mobile; Dobson Cellular; Eloqui; Iowa Wireless; Lockton 

Companies, Inc., Metro PCS; Qwest; Rural Cellular Corporation; Sprint; Nextel; SunCom; T-

Mobile; Union; Verizon Wireless; Verizon Puerto Rico and Western Wireless Corporation and 

any and all of each’s current or former parent corporations, subsidiaries, divisions, related and 

affiliated companies and entities, officers, directors, agents, representatives, attorneys, insurers, 

successors, assignees, employees, principals, trustees, partnerships, operators, managers, and 

successors-in- interest and all individuals or entities acting by, through, under, or in concert with 

any of them.   
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 (b) Any and all insurance companies that participated or currently participate 

in Asurion or lock\line’s Programs including, but not limited to: CNA Financial Corporation 

(“CNA”); Continental Casualty Company (a subsidiary of CNA); Balboa Insurance Company; 

State National Insurance Company, Inc.; Praetorian (formally Insurance Corporation of 

Hannover); Liberty Mutual Insurance Company; and Hartford Fire Insurance Company and any 

and all of each’s current or former parent corporations, subsidiaries, divisions, related and 

affiliated companies and entities, officers, directors, agents, representatives, attorneys, insurers, 

successors, assignees, employees, principals, trustees, partnerships, operators, managers, and 

successors-in- interest and all individuals or entities acting by, through, under or in concert with 

any of them. 

1.34 Request for Exclusion.  “Request for Exclusion” means a request by a Class 

Member to be excluded from the Class, which complies with the requirements set forth in the 

this Settlement Agreement. 

1.35 Settlement.  “Settlement” means the settlement of the Released Claims as 

evidenced by this Settlement Agreement. 

1.36 Settlement Participants.  “Settlement Participants” means all National Class 

Members who file valid and timely Claims, and who do not file a timely Request for Exclusion 

from the Class.  

1.37 Settlement Website.  “Settlement Website” means the Internet website operated 

by the Claims Administrator that will contain, among other things, the Summary Notice, the 

Settlement Agreement, the Q&A Form and the Proof of Claim Form.  Class Members will be 

able obtain information about the Settlement and print the complete Settlement Agreement 

and/or Proof of Claim Form by accessing the Settlement Website.  Moreover, Class Members 
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will be able to submit claims electronically by entering the information requested on the 

Settlement Website. 

1.38 Subclass.  “Subclass” shall mean and include all former and/or current Asurion 

and lock\line subscribers who reside in the U.S. and who, during the Class Period:  (a) made any 

monthly premium payments; (b) submitted a claim for loss under Defendants’ Programs; (c) 

received a replacement phone that was Refurbished; and (d) the Value of the replacement phone 

was less than the applicable deductible.1 

1.39 Summary Notice.  “Summary Notice” means the version of the Notice of 

Settlement, substantially in the form attached hereto as Exhibit “C,” that will be published once, 

on a nationwide basis, in the weekend edition of USA Today.  The Summary Notice will also be 

published on the Settlement Website.  The Summary Notice will highlight the terms of the 

proposed Settlement and provide instructions for obtaining the complete Settlement Agreement 

and Proof of Claim Form, and how to Request Exclusion from the Class or Object to the 

Settlement. 

1.40 Unknown or Unknown Claims.  “Unknown” or “Unknown Claims” means any 

Released Claim which any Plaintiff or Class Member does not know or suspect to exist in his or 

her favor at the time of the release of the Released Parties which, if known by him, might have 

affected his/her decision to settle with and release the Released Parties or might have affected 

his/her decision not to object to this Settlement or not to request exclusion from this Settlement. 

With respect to any and all Released Claims, the Parties stipulate and agree that, upon the 

Effective Date, Plaintiffs and each of the Class Members shall be deemed to have, and by 

operation of the Final Judgment and Order shall have, expressly waived and relinquished, to the 

                                                 
1 The Parties have agreed to use Asurion’s costs as the measure for equipment costs.   
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fullest extent permitted by law, the provisions, rights, and benefits of California Civil Code 

Section 1542, which provides: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT 
TO EXIST IN HIS FAVOR AT THE TIME OF EXECUTING 
THE RELEASE, WHICH IF KNOWN BY HIM MUST HAVE 
MATERIALLY AFFECTED HIS SETTLEMENT WITH THE 
DEBTOR. 

 

The Parties further stipulate and agree that, upon the Effective Date, Plaintiffs and each 

of the Class Members shall be deemed to have, and by operation of the Final Judgment and 

Order shall have, expressly waived and relinquished, to the fullest extent permitted by law, any 

and all provisions, rights, and benefits conferred by any law of any state or territory of the U.S., 

or principle of common law, which is similar, comparable or equivalent to California Civil Code 

Section 1542. 

1.41 Value.  “Value” shall mean the equipment acquisition cost paid by Asurion to 

purchase the equipment from a third party (which is then used in connection with a Class 

Member’s Refurbished Phone), exclusive of other non-equipment related costs incurred by 

Asurion to fulfill the Class Member’s claim under the Programs. 
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II.  DUTIES OF THE PARTIES PRIOR TO COURT APPROVAL 

2.1 Filing of Fourth Amended Complaint.  Along with this Settlement, Plaintiffs 

have submitted a proposed Fourth Amended Class Action Complaint on behalf of themselves 

and a class of persons similarly situated to be filed in the Perez Action.  The Parties will file the 

Joint Motion requesting, among other things, that the Court accept the filing of the Fourth 

Amended Complaint.   

2.2 Dismissal of the Lissabet and Rieke Actions.  Plaintiffs have agreed that they 

will dismiss the Rieke Action and the Lissabet Actions with prejudice upon Final Approval of 

this Settlement Agreement.  In the interim, the Parties will ask the Rieke Court to stay that action 

pending Final Approval of this Settlement Agreement.  Class Counsel shall provide proof of the 

dismissals of the Lissabet Action and Rieke Action to Counsel for Defendants. 

2.3 Joint Motion.  The Parties shall submit this Settlement Agreement to the Court in 

support of the Parties’ Joint Motion.  Promptly upon execution of this Settlement Agreement, the 

Parties shall apply to the Court for the entry of a Preliminary Approval Order substantially in the 

following form: 

 (a) Approving the filing of the Fourth Amended Complaint for settlement 

purposes only; 

 (b) Preliminarily certifying the National Class and Subclass for settlement 

purposes only;  

 (c) Preliminarily approving the Enhanced Class Settlement as fair, reasonable, 

and adequate; 

 (d) Preliminarily approving the appointment of Adam Moskowitz, Esq., of the 

law firm of Kozyak Tropin & Throckmorton, P.A.; Lance Harke, Esq., of the law firm Harke & 
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Clasby, LLP; and Harvey Levine, Esq., of the law firm Levine, Steinberg, Miller & Huver as 

Class Counsel for settlement purposes only; 

 (e) Preliminarily approving Named Plaintiffs as Class Representatives for 

settlement purposes only;  

 (f) Approving as to form and content the proposed Postcard Notice and 

Summary Notice, substantially in the forms attached hereto as Exhibits “B” and “C”;  

 (g) Approving as to form and content the proposed Proof of Claim Form, 

substantially in the form attached hereto as Exhibit “D”;  

 (h) Approving the manner of providing Notice to the Class as described in 

Section IV of this Settlement Agreement and finding that this manner of notice constitutes the 

best notice practicable under the circumstances, and constitutes valid, due, and sufficient notice 

to all Class Members in accordance with the laws and Constitution of the U.S.;  

 (i) Approving Rust Consulting, Inc. as the Claims Administrator; 

 (j) Scheduling the Fairness Hearing to be held by the Court to determine:  

(i) whether the proposed Settlement should be finally approved as fair, reasonable, and adequate; 

(ii) whether the Final Judgment and Order approving the Settlement and dismissing the Action 

on the merits and with prejudice should be entered; (iii) whether Class Counsel’s application for 

an award of attorneys’ fees and costs should be approved; and (iv) whether the incentive awards 

to Plaintiffs as class representatives should be approved;  

 (k) Providing that the Fairness Hearing may be continued and adjourned by 

the Court without further notice to the Class; 

 (l) Ordering that Notice to the Class, in the manner described herein, be 

disseminated by Defendants, at their expense; 
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 (m) Approving the procedure for Class Members to file Requests for 

Exclusion from the Class, substantially in the manner set forth in Section 4.9 of this Settlement 

Agreement, and setting a deadline for Class Members to exclude themselves from the Class; 

 (n) Providing that Class Members who do not file valid and timely Requests 

for Exclusion from the Class will be bound by the Final Judgment and Order which dismisses the 

Perez Action on the merits and with prejudice, and releases all claims set forth in Section V of 

this Settlement Agreement; and 

 (o) Declaring the date on which the Court preliminarily approves the 

Settlement as the date that the Settlement is deemed filed. 

 

III. GENERAL TERMS OF THE SETTLEMENT 

 3.1 National Class Relief.   

3.1.1 Improved Disclosures.  Asurion2 will ensure that, in the future, all 

placards and brochures distributed after the Class Period and describing the terms of the 

Programs (whether provided in stores and/or in brochures and/or advertisements) will include 

language substantially similar to the following: 

   (a) “Claims may be fulfilled with new and/or refurbished equipment;” 

and 

   (b) “Each replacement phone is subject to a nonrefundable [$ amount] 

deductible [or fee] per loss.”   

 3.1.2  Improved Claims Administration Procedures.  After the Class Period, 

Asurion will ensure that when a customer submits a claim under Asurion’s Programs, he or she 

will not be sent a replacement phone for which Asurion’s Claim Replacement Cost is less than 
                                                 
2 Asurion acquired lock\line on January 1, 2006; the new company operates under the name “Asurion.”   
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the amount of the applicable deductible or fee, unless specifically advised by Asurion prior to 

collecting the deductible or fee. 

  3.1.3 Monetary Relief.  Defendants agree to provide each Settlement 

Participant with a Settlement Phone Card with a face value of $5.00; provided, however, that  

Defendants agree to distribute a minimum of One Million Five Hundred Thousand Dollars 

($1,500,000.00) worth of Settlement Phone Cards.  In the event that there are fewer than 300,000 

Settlement Participants, the One Million Five Hundred Thousand Dollars ($1,500,000.00) worth 

of Settlement Phone Cards will be distributed evenly amongst the Settlement Participants 

(i.e., each Settlement Participant will receive a pro rata share of the One Million Five Hundred 

Thousand Dollars ($1,500,000.00) worth of Settlement Phone Cards as opposed to a single 

Phone Card with a face value of $5.00).  Consequently, Settlement Participants may receive 

significantly more than $5.00.  However, in any circumstance, the Phone Cards will be evenly 

distributed among all Settlement Participants and each Settlement Participant will receive Phone 

Card(s) worth the same dollar amount. 

   (a) The Settlement Phone Cards will be fully transferable and will 

expire 360 days after the date they are issued.  If the Settlement Participant decides to use the 

Settlement Phone Card at a pay phone, a surcharge not expected to exceed twelve minutes per 

pay phone call will apply to each call made from a pay phone.   

   (b) The cost of the Settlement Phone Cards themselves and the costs 

associated with distribution will be borne by Defendants.   

3.2 Subclass Relief:  Vouchers.  Each Subclass member will be entitled to all of the 

relief offered to National Class Members.  In addition, Subclass members who paid deductibles 

of $50 or less will be mailed a voucher for a replacement phone directly from Asurion with a 
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value of at least $75 but not more than $100.  Subclass members who paid deductibles of $85 or 

more will be mailed a voucher for a replacement phone directly from Asurion with a value of at 

least $125 but not more than $150.  Each voucher will be valid for ninety (90) days after the date 

it is issued and shall be fully transferable.  Within sixty (60) days after the Settlement Effective 

Date, or at a reasonable time thereafter as may be approved by the Court, Defendants, through 

the Claims Administrator, will mail these vouchers (via first class U.S. Mail) to each Subclass 

member’s last known address without requiring any action by the Subclass member 

3.3 Releases.  As part of the consideration for this Settlement Agreement, upon Final 

Approval, it is agreed that Plaintiffs and all members of the Class shall be deemed to have jointly 

and severally provided full and complete releases of any and all Released Claims and covenanted 

not to sue as described in Section V of this Settlement Agreement.. 

3.4 Attorneys' Fees, Costs, and Expenses.  The Parties negotiated over fees, costs, 

and expenses only after reaching agreement upon all other material terms of this Settlement 

Agreement.  As a result of negotiation and compromises, the Parties have agreed that Class 

Counsel shall be entitled to apply to the Court for an award of attorneys’ fees, costs, and 

expenses up to the total amount of One Million Six Hundred Thousand Dollars ($1,600,000.00), 

to which sum Defendants shall not object.  The amount to be awarded is meant to be inclusive of 

all fees, costs and expenses of Class Counsel, past and future, in connection with the Litigation.  

Class Counsel represents that they will not seek attorneys’ fees, costs, or expenses relating to the 

Litigation in any other lawsuit or forum besides the Perez Action. 

 3.4.1 Time of Payment.  Any attorneys’ fees, costs, or expenses awarded by the 

Court to Class Counsel shall be paid by Defendants within ten (10) business days after the 

Settlement  Effective Date, by wiring said attorneys’ fees, costs, and expenses to an account to be 
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designated by Class Counsel.  If any objections to the Settlement are filed and the Final 

Settlement Order and Judgment is appealed, Defendants shall deposit such funds into an interest-

bearing account designated by Class Counsel within ten days after the entry of the Final 

Settlement Order and Judgment.  

 3.4.2 Opposing Applications Made Outside Of This Agreement.  If any 

application is made to any court by any other person seeking an award of attorneys’ fees, costs, 

or expenses relating to this Settlement, Defendants will not be restricted from opposing such 

application.  Moreover, if Class Counsel seeks attorneys’ fees, costs, or expenses relating to this 

Litigation in any other lawsuit or forum besides the Perez Action, Defendants will not be 

restricted from opposing such application. 

 3.4.3 Settlement Not Contingent Upon Court Approval of Attorneys’ Fees, 

Costs, or Expenses.  The effectiveness of this Settlement will not be conditioned upon or 

delayed by the Court’s failure to approve the Class Counsel’s application for attorneys’ fees, 

costs, or expenses.  

3.5 Incentive Awards.  Class counsel will request the Court to award each Named 

Plaintiff the amount of Five Thousand Dollars ($5,000.00) per representative, which request 

Defendants will not oppose.  Such awards, if approved by the Court, will be paid by Defendants.  

  3.5.1 Time of Payment.  Any incentive awards approved by the Court to the 

Named Plaintiffs shall be paid by Defendants within ten (10) business days after the Settlement 

Effective Date, by wiring said amounts to an account to be designated by Class Counsel.  If any 

objections to the Settlement are filed and the Final Settlement Order and Judgment is appealed, 

Defendants shall deposit such funds into an interest-bearing account designated by Class Counsel 

within ten days after the entry of the Final Settlement Order and Judgment. 
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 3.5.2 Settlement Not Contingent Upon Court Approval of Incentive 

Awards.  The effectiveness of this Settlement will not be conditioned upon or delayed by the 

Court’s failure to approve any incentive awards for the Named Plaintiffs. 

 

IV.   THE NOTICE PLAN AND CLAIMS PROCESS 

4.1 Compliance With The Notice Provisions of the Class Action Fairness Act.  

Pursuant to the notice provisions of the Class Action Fairness Act, 28 U.S.C. § 1715, within ten 

(10) days after this proposed Settlement is deemed filed with the Court as set forth in the 

Preliminary Approval of the Enhanced Class Settlement Order, Defendants will provide notice of 

this Action and the proposed Settlement to the Attorney General of the U.S. and the appropriate 

state official in each state in which Defendants operated. 

4.2 Time For Providing Notice to Class Members.  Within sixty (60) days after the 

entry of the Preliminary Approval of the Enhanced Class Settlement Order, Defendants, through 

the Claims Administrator, will begin providing Notice of the Settlement to Class Members in the 

following manner: 

 4.2.1 Postcard Notice.  Within sixty (60) days after the entry of the Preliminary 

Approval of the Enhanced Class Settlement Order, Postcard Notice, substantially in the form 

attached hereto as Exhibit “B,” will be mailed via first class U.S. Mail, postage prepaid, to the 

most recent address of all National Class Members.  Defendants will bear all costs for providing 

Postcard Notice.   

  (a) The Postcard Notice will briefly summarize the Litigation and 

Settlement and direct Class Members to the Settlement Website, where Class Members can 

submit Claims and obtain detailed information about the Settlement and print the complete 

Settlement Agreement and/or Proof of Claim Form.   
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  (b) The Postcard Notice will also direct Class Members to a toll- free 

telephone number that they can call to obtain information about the Settlement and to request a 

copy of the complete Settlement Agreement and/or Proof of Claim Form via U.S. Mail.  The toll-

free telephone number will be available until the Effective Date of the Settlement.   

 4.2.2 Publication Notice.  Within sixty (60) days after the entry of the 

Preliminary Approval of the Enhanced Class Settlement Order, Defendants, through the Claims 

Administrator, will cause a Summary Notice, substantially in a form attached hereto as Exhibit 

“C,” to be published once, on a nationwide basis, in the weekend edition of USA Today.  The 

Summary Notice will also be published on the Settlement Website.  The Summary Notice will 

highlight the terms of the proposed Settlement and provide instructions for obtaining the 

complete Settlement Agreement and/or Proof of Claim Form, and how to file a Request for 

Exclusion from the Class or Object to the Settlement. 

 4.2.3 The Settlement Website.  The Settlement Website will be maintained by 

the Claims Administrator and will be available up to the Effective Date of the Settlement.  The 

Settlement Website will contain, among other things, the Summary Notice, the Settlement 

Agreement, the Q&A Form and Proof of Claim Form.  Class Members will be able to obtain 

information about the Settlement and print the complete Settlement Agreement and/or Proof of 

Claim Form by accessing the Settlement Website.  Class Members may also submit a Claim 

electronically by entering the requested information on the Settlement Website. 

4.3 Certification of Service of Class Notice.  Within twenty-one (21) days after 

mailing of the Postcard Notice, Defendants or their designated agent shall certify to the Court in 

a declaration, based on the personal knowledge of the declarant, that the Class Notice has been 
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timely mailed to all members of the National Class, and shall serve a copy of the declaration 

filed with the Court on Class Counsel. 

4.4 Proof of Claim Forms.  Proof of Claim Forms, substantially in the form attached 

hereto as Exhibit “D,” will be available on the Settlement Website.  Potential Class Members can 

Class Members can also request to have a Proof of Claim Form mailed to them, free of charge, 

by contacting the Claims Administrator’s toll- free number and leaving their mailing address with 

the automated service. 

4.5 How To Submit Claims.  Potential Class Members will be able to submit Claims 

by either visiting the Settlement Website or mailing a completed Proof of Claim Form to the 

Claims Administrator. 

  4.5.1  Submitting Claims Via The Settlement Website.  Class Members will 

be able to submit claims for the Settlement Phone Card simply by visiting the Settlement 

Website.  There, the Class Member will be requested to provide a personal identification number 

(“PIN”) located on the Postcard Notice (that will enable the Claims Administrator to identify the 

Class Member) and to check a box verifying that the Class Member paid one or more monthly 

premiums to Defendants (in order to verify that person is actually a Class Member).  At the 

recommendation of the Claims Administrator, as a security measure, Class Members who are 

submitting claims on the Settlement Website will also be required to type in a special code that 

will be displayed on their computer screen that is designed to prevent computer fraud (such as 

computer programs that are designed to electronically submit multiple claims.)  After providing 

this basic information, a Settlement Phone Card will be automatically mailed to the Class 

Member.  If a Class Member does not have his PIN available, he or she will also have the option 
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of submitting a claim on the Settlement Website by providing the information requested in the 

Proof of Claim form, as described Section 4.5.2 of this Settlement Agreement. 

  4.5.2 Submitting Claims Via the Proof of Claim Form. As an alternative to 

submitting a claim on the Settlement Website, Class Members can mail completed Proof of 

Claim Forms to the Claims Administrator.  In order to enable Asurion and the Claims 

Administrator to verify that the claim is va lid, Class Members who choose to submit Proof of 

Claim Forms will be required to provide, to the best of their knowledge:  (a) their name; 

(b) current address; (c) current telephone number; (d) verification that they paid one or more 

monthly premiums; (e) their address and telephone number at the time they submitted their claim 

(if different than their current address and telephone number); and (f) the PIN that will be 

included on the Post Card Notice (if available). 

4.6 Claim Period.  Class Members will be required to submit their Proof of Claim 

Forms within ninety (90) days after the mailing of the Postcard Notice by either:  (a) mailing the 

Proof of Claim Form to the Claims Administrator; or (b) submitting the information requested in 

the Proof of Claim Form electronically on the Settlement Website. 

4.7 Claims Process.  The claims process will be administered by Rust Consulting, 

Inc. (“Claims Administrator”).  All claims shall be submitted to the Claims Administrator based 

on their best reasonable belief within the ninety (90) day claim period.  All expenses relating to 

the claims administration will be borne by Defendants.   

4.8 Claims Administrator.  The Claims Administrator will be responsible for:  

(a) overseeing the distribution of Notice to the Class; (b) the creation and maintenance of the 

Settlement Website and the toll- free telephone number that Class Members can call to request 

information about the Settlement or copies of the Settlement Agreement and Proof of Claim 
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form; (c) receiving Requests for Exclusion from the Settlement from Class Members and for 

compiling records relating to those Requests for Exclusion; (d) receiving objections to the 

Settlement from Class Members and for compiling records relating to those objections; 

(e) receiving and processing Proof of Claim forms submitted by Class Members; (f) distributing 

the Phone Cards to Settlement Participants; and (g) distributing the vouchers to the Subclass 

Members. 

4.9 Requests for Exclusion.  In order to request exclusion from the Class, the Class 

Member must mail a written Request for Exclusion to the address of the Claims Administrator 

(as provided in the Notice), which must be personally signed by the Class Member, and 

postmarked no later than twenty-one (21) days before the Fairness Hearing.  The purpose of the 

personal signature requirement is to discourage anyone other than the Class Member, such as 

family members, counsel, and others, from filing Requests for Exclusion.  Requests for 

Exclusion that contain a signature that does not match the name of the Class Member are invalid 

and shall be considered void.  Every Class Member who does not timely and properly file a 

Request for Exclusion from the Class shall be bound by all proceedings, orders, and judgments 

in the Litigation, even if he  or she has pending, or subsequently initiates, litigation against 

Defendants relating to the Released Claims.  A Class Member who chooses to be excluded from 

the Class will be excluded entirely from the Class and, therefore, from participation in the 

Settlement.  All Class Members agree that the satisfaction of all the Released Claims against 

Defendants, as well as entry of the Final Settlement Order and Judgment, shall be binding upon 

all Class Members. 

4.10 Objections to Settlement.  Any Class Member who wishes to object to the 

fairness, reasonableness, or adequacy of this Settlement Agreement or the Settlement must file 
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with the Court and serve on Class Counsel and Counsel for Asurion a Statement of Objection no 

later than twenty-one (21) days before the Fairness Hearing.  The Statement of Objection must 

set forth the specific reason(s), if any, for each objection, including any legal support the Class 

Member wishes to bring to the Court’s attention and any evidence the Class Member wishes to 

introduce in support of the objection.  A Class Member may file and serve a written objection 

either on his or her own or through an attorney hired at their own expense.  Any Class Member 

who files and serves a written objection, as described herein, may appear at the Fairness Hearing 

- -  either in person or through personal counsel hired at the Class Member’s expense - - to object 

to the fairness, reasonableness, or adequacy of this Settlement Agreement or the Settlement.  A 

Class Member or his or her attorneys intending to make an appearance at the Fairness Hearing 

must:  (a) File a notice of appearance with the Clerk of Court no later than twenty-one (21) days 

prior to the Fairness Hearing or as the Court may otherwise direct; and (b) serve a copy of such 

notice of appearance on both Defendants’ Counsel and Class Counsel.  Any Class Member who 

fails to comply with the provisions of this Section shall waive and forfeit any and all rights the 

Class Member may have to appear separately and/or to object, and shall be bound by all the 

terms of the Settlement Agreement and by all proceedings, orders, and judgments in the 

Litigation. 

4.10 Entry of Final Settlement Order and Judgment.  At the Fairness Hearing, 

which shall be set by the Preliminary Approval of the Enhanced Class Settlement Order (and 

which shall be set after Notice has been mailed to the Class, and the period for opting out of the 

Class has passed), the Parties will request that the Court, among other things, enter the Final 

Judgment and Order, in which the Court will:  (a) approve the Settlement Agreement as fair, 

reasonable, adequate, and binding on all members of the Class; (b) enter the Final Settlement 
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Order and Judgment in accordance with this Settlement Agreement; (c) determine the amount 

and approve the payment of attorneys’ fees, costs, and expenses as provided for by Section 3.5 of 

the Settlement Agreement; (d) determine the amount of incentives, if any, to award to the Named 

Plaintiffs; and (e) provide for the dismissal of the Action with prejudice and for the Release of all 

Released Claims against the Released Parties by Plaintiffs and all Class Members who have not 

submitted valid and timely Requests for Exclusion from the Class. 

 

V.   RELEASES 

5.1 Release.  Upon Final Approval, and by not electing to be excluded from the 

Class, each Class Member agrees to and by operation of law shall be deemed to forever release, 

remise, acquit, satisfy, and discharge Defendants and any other Released Party and each of their 

officers, directors, employees, agents, subsidiaries, parent companies, and affiliates from every 

cause of action of every nature and description whatsoever including, but not limited to, any and 

all manner of actions, causes, and/or causes of action, accounts, agreements, bills, bonds, claims, 

contracts, controversies, covenants, damages, debts, demands, dues, executions, judgments, 

liabilities, liens, promises, reckonings, specialties, suits, sums of money, trespasses and 

variances, whether known or unknown, existing or that may exist under the laws of any state or 

territory of the U.S. or under Federal law, including, without limitation, statutory, equitable, 

constitutional, contractual, or common law claims for damages, unpaid costs, penalties, 

liquidated damages, punitive damages, interest, attorney fees, litigation costs, restitution, or 

equitable relief that have been, could have been, may be, or could be alleged or asserted by 

Plaintiffs or any Class Member against Asurion or lock\line or any other Released Party in the 

Litigation or in any other court action or before any administrative or governmental body or 

agency (including any federal or state regulatory commission), tribunal, arbitration panel, or self-
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regulatory organization on the basis of, connected with, arising out of, or related to, in whole or 

in part: 

 (a) Any and all claims, including, without limitation, Unknown Claims arising 

from Defendants’ alleged misrepresentations and/or failures to adequately disclose (from 

February 20, 2004 to the date of Preliminary Approval of the Settlement Agreement ) the terms of 

the Programs and/or how the Programs operate, including but not limited to the nature of the 

deductible (which is a non-refundable payment required of the subscriber in order to process a 

claim) and/or the fact that the replacement equipment may be a refurbished phone; 

   (b) Any and all claims, including, without limitation, Unknown Claims arising 

from allegations that Defendants did not properly perform their legal and/or contractual 

obligations under the Programs and/or, at times, fulfilled claims with replacement equipment that 

was worth less than the deductible amount and/or was a “defective/lower valued” phone; and/or 

 (c) Any and all of the acts, omissions, facts, matters, transactions or 

occurrences that were directly or indirectly alleged, asserted, described, set forth or referred to in, 

or related to, the Litigation, including, without limitation, the facts, events, and/or circumstances 

that are the basis of the allegations set forth in the Litigation concerning Defendants’ Programs. 

5.2 Covenant Not To Sue.  By not electing to be excluded from the Class, each Class 

Member expressly agrees and covenants that he or she, acting individually or together, shall not 

seek to institute, maintain, prosecute, sue, or assert in any action or proceeding any action or 

actions, cause and causes of action, or claim on the basis of, connected with, arising out of, or 

related to, in whole or in part, any of the Released Claims or the Action or Litigation, including, 

without limitation, any or all of the acts, omissions, facts, matters, transactions, or occurrences 

that were directly or indirectly alleged, asserted, described, set forth or referred in, or related to, 
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the Litigation, including, without limitation, the facts, events, and circumstances that are the 

basis of the allegations set forth in the Litigation.  Nothing herein shall preclude any action to 

enforce the terms of this Settlement Agreement. 

5.3. Release of Unknown Claims.  In connection with this Release and Covenant Not 

To Sue, Class Members, through the Class Notice, acknowledge that they are aware that they 

may hereafter discover facts, claims, and causes of action presently unknown or unsuspected, or 

facts in addition to or different from those which they now know or believe to be true with 

respect to the matters released herein.  Nevertheless, it is the purpose of this Settlement 

Agreement and the intention of Plaintiffs and the Class Members to settle and release all such 

matters, and all actions, causes, causes of action, claims, and Unknown Claims relating to the 

subject matter of the Litigation, which exist, hereafter may exist, or might have existed (whether 

or not previously or currently asserted in any action).  The Class Members expressly understand 

and agree that this Settlement Agreement releases all claims arising prior to the execution of the 

Settlement Agreement of every nature and kind whatsoever, whether known to them or not.  

With respect to any and all Released Claims, the Parties stipulate and agree that, upon the 

Effective Date, Plaintiffs and each of the Class Members shall be deemed to have, and by 

operation of the Final Judgment and Order shall have, expressly waived and relinquished, to the 

fullest extent permitted by law, the provisions, rights and benefits of California Civil Code 

Section 1542, which provides: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT 
TO EXIST IN HIS FAVOR AT THE TIME OF EXECUTING 
THE RELEASE, WHICH IF KNOWN BY HIM MUST HAVE 
MATERIALLY AFFECTED HIS SETTLEMENT WITH THE 
DEBTOR. 
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The Parties further stipulate and agree that, upon the Effective Date, Plaintiffs and each 

of the Class Members shall be deemed to have, and by operation of the Final Judgment and 

Order shall have, expressly waived and relinquished, to the fullest extent permitted by law, any 

and all provisions, rights, and benefits conferred by any law of any state or territory of the U.S., 

or principle of common law, which is similar, comparable, or equivalent to California Civil Code 

Section 1542. 

5.4 Effectiveness of Notice.  In light of the actual and published notice to be given to 

the Class Members, and subject to Court approval, Class Members who do not file valid and 

timely Requests for Exclusion from the Class will be bound by this Settlement and all of their 

claims, whether known or unknown, shall be dismissed with prejudice and released even if they 

never received mailed notice of the Action or the Settlement.  The releases and agreements 

contained in this Settlement and the Exhibits hereto shall apply to and bind all Class Members 

who do not file valid and timely Requests for Exclusion from the Class. 

  

VI.  MISCELLANEOUS PROVISIONS 

6.1 Use of Settlement Agreement.  This Settlement Agreement is entered into for 

purposes of settlement of the Litigation only.  All settlement communications between the 

Parties which occurred before this Settlement Agreement is executed by the Parties, or which 

occur afterward, shall not be used in this or any other proceeding for any purpose whatsoever, 

except as may be necessary to enforce the terms of this Settlement Agreement, unless the Parties 

mutually agree in writing to the contrary. 

6.2 No Admission.  This Settlement Agreement reflects, among other things, the 

compromise and settlement of all claims arising out of the Litigation that occurred during the 

Class Period.  The Parties agree that neither this Settlement Agreement, nor any document 
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referred to in this Settlement Agreement, nor any action taken to carry out this Settlement 

Agreement is, may be construed as, or may be used as, an admission or concession by or against 

Defendants or any other Released Party concerning any alleged fault, wrongdoing, or liability 

whatsoever. 

6.3 Cooperation Between the Parties.  The Parties shall cooperate fully with each 

other, and shall use their best efforts to obtain the Court’s Preliminary Approval of the and Final 

Approval of this Settlement Agreement and all of its terms. 

6.4. Settlement Agreement Is Voidable Upon Any Modification of the Settlement 

Agreement By The Court.  All terms, conditions, and Exhibits in their exact form are material 

to this Settlement Agreement and have been relied upon by the Parties in entering into this 

Settlement Agreement.  If any Party petitions the Court for a modification, addition, or alteration 

of any term, condition, or Exhibit and if the Court on such request or sua sponte modifies, adds 

to or alters any of the terms, conditions, or Exhibits of this Settlement Agreement, this 

Settlement Agreement shall become voidable and of no further effect upon the filing with the 

Court of a Notice of Withdrawal from Settlement by any Party within ten (10) days of any order 

or final statement of the Court modifying, adding to, or altering any of the terms, conditions or 

Exhibits of this Settlement Agreement. 

6.5 Written Notice to Parties.  Where any Party’s exercise of any right or discharge 

of any responsibility under this Settlement Agreement requires written notice, the Party shall 

serve such written notice on all other Parties.  

6.6 Governing Law.  This Settlement Agreement is intended to, and shall be 

governed exclusively by, the laws of the State of Florida, without regard to choice-of- law 

principles, except as may otherwise be provided for herein. 
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6.7 Continuing Jurisdiction.  The Court shall retain jurisdiction over the 

interpretation and implementation of this Settlement Agreement, as well as any and all matters 

arising out of, or related to, the interpretation or implementation of the Settlement or Settlement 

Agreement. 

6.8 Venue.  Any and all actions or disputes arising out of this Settlement Agreement, 

including, without limitation, the enforcement, interpretation, breach, or attempted rescission of 

this Settlement Agreement, shall be brought exclusively in the District Court for the Southern 

District of Florida. 

6.9 Entire Agreement.  No representations, warranties, or inducements have been 

made to any of the Parties to this Settlement Agreement, other than those representations, 

warranties, and covenants contained in this Settlement Agreement.  This Settlement Agreement 

and the Exhibits attached hereto integrate and constitute the entire agreement between the Parties 

with regard to the subject matter contained herein, and all prior and contemporaneous 

negotiations and understandings between the Parties shall be deemed merged into this Settlement 

Agreement.  No waiver, modification, or amendment of the terms of this Settlement Agreement, 

made before or after the Court’s approval of this Settlement Agreement, shall be va lid or binding 

unless in writing, signed on behalf of all Parties, and then only to the extent set forth in such 

written waiver, modification, or amendment. 

6.10 Construction of Settlement Agreement.  The determination of the terms and 

conditions of this Settlement Agreement has been by mutual agreement of the Parties.  Each 

Party participated jointly in the drafting of this Settlement Agreement, and therefore the terms of 

this Settlement Agreement are not intended to be construed against any Party by virtue of 

draftsmanship. 
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6.11 Arm’s-Length Transaction.  The Parties have negotiated all the terms and 

conditions of this Settlement Agreement at arm’s- length.  The exact wording, language, form, 

and structure of the Exhibits have also been negotiated at arm’s- length.   

6.12 Binding Effect.  This Settlement Agreement shall be binding upon, and inure to 

the benefit of, the Parties, as defined herein, and their respective heirs, successors and personal 

representatives.  The individuals signing this Settlement Agreement on behalf of Asurion and 

lock\line hereby represent and warrant that they have the power and authority to enter into this 

Settlement Agreement on behalf of Defendants, on whose behalf they have executed this 

Settlement Agreement, as well as the power and authority to bind Defendants to this Settlement 

Agreement.  Class Counsel executing this Settlement Agreement represent and warrant that they 

have the power and authority to enter into this Settlement Agreement on behalf of the Named 

Plaintiffs, and to bind them. 

6.13 Waiver.  Any failure by any Party to insist upon the strict performance by any 

other Party of any of the provisions of this Settlement Agreement shall not be deemed a waiver 

of any of the provisions of this Settlement Agreement, and such Party, notwithstanding such 

failure, shall have the right thereafter to insist upon the specific performance of any and all of the 

provisions of this Settlement Agreement. 

6.14 When Settlement Agreement Becomes Effective; Counterparts.  This 

Settlement Agreement shall exist and become effective only upon its execution by Asurion, 

Asurion’s Counsel, lock\line, lock\line’s counsel, Plaintiffs, and Class Counsel.  The Parties may 

execute this Settlement Agreement in counterparts, and execution in one or more counterparts 

shall have the same force and effect as if all Parties had signed the same instrument.  If any 

provision of this Settlement Agreement is held by a court of competent jurisdiction to be void, 
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voidable, unlawful, or enforceable, the remaining portions of this Settlement Agreement will 

remain in full force and effect subject to section 6.4 above. 

6.15 No Third-Party Beneficiaries Other Than Class Counsel and the Released 

Parties.  This Settlement Agreement shall not be construed to create rights in, or to grant 

remedies to, or delegate any duty, obligation, or undertaking established herein, to any third 

party as a beneficiary to this Settlement Agreement, except for Class Counsel and the Released 

Parties. 

6.16 Further Acts.  Each Party, upon the request of the other Party hereto, agrees to 

perform such further acts and to execute and deliver such other documents as are reasonably 

necessary to carry out the provisions of this Settlement Agreement. 

6.17 Captions.  The captions or headings of the sections and paragraphs of this 

Settlement Agreement have been inserted for convenience of reference only and shall have no 

effect upon the construction or interpretation of any part of this Settlement Agreement. 

6.18 Facsimile Signatures.  Any Party may execute this Settlement Agreement by 

signing their name on the designated signature block below, and transmitting that signature page 

via facsimile to Class Counsel.  Any signature made and transmitted by facsimile for the purpose 

of executing this Settlement Agreement, shall be deemed an original signature for purposes of 

this Settlement Agreement, and shall be binding upon the Party transmitting their signature by 

facsimile. 

6.19 Conflicts.  In the event of conflict between this Settlement Agreement and any 

other document prepared pursuant to the Settlement, the terms of the Settlement Agreement 

supersede and  control. 
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6.20 Singular/Plural.  The plural of any defined term includes the singular, and the 

singular of any defined term includes the plural, as the case may be. 

6.21 Any/All.  The term “any” includes the term “all” and the term “all” includes the 

term “any.” 

6.22 Reasonable Extensions of Time.  Without further order of the Court, the Parties 

may agree to reasonable extensions of time to carry out any of the provisions of this Settlement. 

6.23 No Prior Assignment.  The Parties represent, covenant, and warrant that they 

have not directly or indirectly assigned, transferred, encumbered, or purported to assign, transfer, 

or encumber to any person or entity any portion of any liability, claim, demand, action, cause of 

action or right released and discharged in this Settlement.  Each of the Plaintiffs agrees to 

indemnify, defend, and hold harmless Defendants from any claims, expenses, and liabilities 

(including reasonable attorneys’ fees and costs) arising from any prior assignment or transfer 

subject to this paragraph. 
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Approved as to Form and Content: 

Dated:  February 20, 2007 

PAUL, HASTINGS, ET AL. 
David M. Walsh, Esq. 
515 South Flower Street, 25th Floor 
Los Angeles, California  90071 
 
 
  _________________ 
David M. Walsh 

KOZYAK TROPIN & THROCKMORTON 
Adam M. Moskowitz 
2525 Ponce de Leon, 9th Floor 
Coral Gables, Florida  33134 
Tel:  305-372-1800 / Fax:  305-372-3508 
 
_______________________ 
Adam M. Moskowitz 
 

HOLLAND & KNIGHT, LLP 
Judith M. Korchin, Esq. 
Brett Barfield, Esq. 
701 Brickell Avenue 
Suite 3000 
Miami, Florida  33131 
 
_______________________ 
Judith M. Korchin 

HARKE & CLASBY LLP 
Lance Harke, Esq. 
155 S. Miami Ave., Suite 600 
Miami, Florida  33130 
 
 
 
_______________________ 
Lance Harke 
 
 

GREENBERG TRAURIG P.A. 
Holly R. Skolnick, Esq. 
Sandra J. Millor, Esq. 
1221 Brickell Avenue 
Miami, Florida  33131 
 
 
______________________ 
Holly R. Skolnick 
 

LERACH COUGHLIN STOIA GELLER 
RUDMAN & ROBBINS, LLP 
Frank Janecek, Esq. 
655 West Broadway, Suite 1900 
San Diego, California  92101 
 
 
______________________ 
Frank Janecek 

 
 

LEVINE, STEINBERG, MILLER & HUVER 
Harvey Levine, Esq. 
550 West C Street, Suite 1810 
San Diego, California  92101 
 
 
______________________ 
Harvey Levine 
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