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MEDICARE SECONDARY PAYER (MSP) RESPONSIBILITIES, ISSUES AND BEST PRACTICES IN RECEIVERSHIP

A. GENERAL DESCRIPTION  

1. Executive Summary

Federal law requires certain persons and entities to report specified information to Centers for Medicare & Medicaid Services (CMS) concerning Medicare beneficiaries and to reimburse Medicare when it has made conditional or mistaken payments for which a primary payer, such as an insurer, has or had responsibility. Whether these obligations apply depends on the type of insurance involved, the nature of the claim, the persons or entities involved, the responsibilities of those administering the claim or coverage, and the nature of the receivership.

Section 111 of the of the Medicare, Medicaid, and SCHIP Extension Act of 2007 established reporting requirements under the Medicare Secondary Payer Act (MSP) for certain Group Health Plans and Non-Group Health Plans, the latter including liability insurance (including self-insurance), no-fault insurance, and workers’ compensation insurance.  These requirements obligate responsible reporting entities to register with CMS and report information concerning their responsibility for coverage or medically related claim payment obligations involving Medicare eligible beneficiaries. 

The MSP also includes penalties for non-compliance with its registration and reporting requirements. CMS generally requires MSP registration and reporting for insurers undergoing rehabilitation or liquidation proceedings. There are two foundational obligations. The first is the duty to report (see further detail below). The second obligation is the duty to reimburse. Insurers with payment responsibility must reimburse Medicare when Medicare has made conditional payments or Medicare has mistakenly paid as primary when the insurer was primary. Responsibility is established when a claim is resolved in whole or in part by judgment, payment conditioned on a compromise, waiver or release of claim, with or without admission of liability, or other means, including the policy obligation itself in the first instance.

Although related, reporting and reimbursement obligations serve different purposes, may involve different responsible persons or entities, and should be evaluated independently.  MSP reporting and reimbursement obligations can materially affect the administration of an insurance receivership.[footnoteRef:1] Early identification of each obligation will assist the receiver in establishing appropriate administrative procedures, allocating responsibilities, and avoiding unnecessary delays and other administrative complications during the receivership. Failure to identify and appropriately administer those obligations may complicate distributions, increase administrative expenses, delay the closing of the receivership estate, and potentially expose the estate or other responsible persons or entities to federal recovery or enforcement efforts. [1:   For purposes of this chapter, “reporting” refers to the submission of information required by 42 U.S.C. § 1395y(b)(7) and (8), related regulations, and Centers for Medicare & Medicaid Services guidance, while “reimbursement” refers to the resolution of Medicare’s right to recover conditional or mistaken payments under 42 U.S.C. § 1395y(b)(2)(B)(ii), related regulations, and Centers for Medicare & Medicaid Services guidance.  See, generally, 42 U.S.C. § 1395y(b).  See also 42 C.F.R. § parts 402; 42 C.F.R. § part 411, subpart B; 42 C.F.R. § part 1005; 45 C.F.R. § part 102.] 


If a liquidation proceeding triggers one or more guaranty associations, it should be noted that many property and casualty guaranty associations have successfully argued that they are not “primary plans” under the MSP and therefore are not required to reimburse CMS for its conditional or mistaken payments, and they have also successfully argued that they are not “applicable plans” under the MSP and therefore are not subject to reporting.

This chapter provides practical guidance for identifying, evaluating, and administering MSP issues commonly encountered in insurance receiverships.  It is intended as a practical resource rather than legal advice. Applicable obligations may vary depending on federal and state law, applicable regulations, CMS guidance, and the facts and circumstances of a particular receivership.  Receivers should consult legal counsel regarding the requirements applicable to their specific receivership.

2. Glossary

· CMS = Federal Centers for Medicare and Medicaid Services
· EDI = Mandatory electronic reporting process where RREs submit GHP and NGHP data to CMS
· Estate = Receivership Estate
· Guaranty Association = State based insurance guaranty association for insolvent insurers 
· GHP = Group Health Plan
· MSP = Medicare Secondary Payer Act
· NGHP = Non-Group Health Plan
· ORM = Ongoing Responsibility for Medicals for Medicare eligible beneficiary
· RRE = Responsible Reporting Entity - the person or entity responsible for submitting required information (i.e., coverage or claim data) to CMS under Section 111.[footnoteRef:2]  The identity of the RRE depends on applicable law and CMS requirements and may be affected by the nature of the coverage, the type of claim, and the structure through which claims are administered and funded or coverage is administered and provided.[footnoteRef:3] [2:   See https://www.cms.gov/files/document/mmsea-111-july-13-2026-nghp-user-guide-version-8-5-chapter-i-introduction-overview.pdf (last accessed July 14, 2026); https://www.cms.gov/files/document/mmsea-section-111-ghp-user-guide-version-7-9-july-13-2026.pdf (last accessed July 14, 2026).]  [3: 
  See https://www.cms.gov/files/document/mmsea-111-july-13-2026-nghp-user-guide-version-8-5-chapter-i-introduction-overview.pdf (last accessed July 14, 2026); https://www.cms.gov/files/document/mmsea-111-july-13-2026-nghp-user-guide-version-8-5-chapter-iii-policy-guidance.pdf (last accessed July 30, 2026); https://www.cms.gov/files/document/mmsea-section-111-ghp-user-guide-version-7-9-july-13-2026.pdf (last accessed July 14, 2026).] 


Because operational responsibilities in receivership differ from those in the ordinary operation of an insurance company, the receiver should determine, in consultation with counsel and affected parties as appropriate, which persons or entities are legally responsible for required reporting, and which will perform the associated reporting functions. The receiver should seek agreement regarding the allocation of operational responsibilities, maintain documentation reflecting that allocation, and recognize that an operational agreement does not alter responsibilities imposed by applicable law or CMS guidance.
· RRE # = Unique Identification Number assigned to RRE at registration
· TPOC = Total Payment Obligation to the Claimant for Medicare eligible beneficiary
· Covered Claims = Claims covered by one or more Guaranty Association
· Uncovered Claims = Claim or Claim Component Not Covered by a Guaranty Association


B. PARTIES INVOLVED  

MSP reporting and reimbursement obligations generally may arise in insurance receiverships involving liability insurance (including self-insurance), no-fault insurance, workers’ compensation insurance, and group health plans.[footnoteRef:4] [4:   See, generally, 42 U.S.C. §§ 1395y(b)(2)(B)(ii), (b)(7), and (b)(8).] 


The MSP statute generally provides that Medicare is a secondary payer when another insurer or plan has responsibility for payment.[footnoteRef:5]  As a result, insurers and other responsible persons or entities may have obligations to report information to CMS and reimburse Medicare for “conditional” or mistaken payments made on behalf of Medicare beneficiaries.  Medicare may make a conditional payment when the primary payer has not made, or cannot reasonably be expected to make, prompt payment.[footnoteRef:6] [5: 
  See 42 U.S.C. § 1395y(b)(2)(A).]  [6: 
  42 U.S.C. § 1395y(b)(2)(B)(i).  
] 


Receivers should evaluate potential MSP obligations as early as practicable after appointment. Early identification allows the receiver to establish appropriate administrative procedures, coordinate responsibilities among affected persons and entities, collect and preserve necessary records and data, and reduce the likelihood of delays, additional administrative expense, or other adverse consequences arising from unresolved MSP obligations.

MSP compliance frequently requires coordination among multiple persons and entities depending on the nature of the insurer’s business, the types of claims involved, who is administering the claim or providing coverage, who is making payment, and the nature of the receivership.  Early identification of the role of each person or entity involved will assist the receiver in establishing appropriate administrative procedures, coordinating responsibilities, administering the estate efficiently, and reducing the likelihood of reporting errors, unnecessary disputes, and delays in closing the receivership estate.

1. Federal Centers for Medicare and Medicaid Services (CMS)
CMS administers the Medicare program and oversees MSP reporting and reimbursement requirements with assistance from its contractors.[footnoteRef:7]  CMS maintains systems for reporting and carries out Medicare’s reporting and recovery processes.[footnoteRef:8] [7:    See https://www.cms.gov/about-cms (last accessed July 14, 2026); https://www.cms.gov/medicare/coordination-benefits-recovery/overview (last accessed July 14, 2026); https://www.cms.gov/files/document/medicare-secondary-payer-commercial-repayment-center-fiscal-year-2023.pdf (last accessed July 14, 2026).]  [8: 
  See https://www.cms.gov/medicare/coordination-benefits-recovery/overview (last accessed July 14, 2026); https://www.cms.gov/files/document/medicare-secondary-payer-commercial-repayment-center-fiscal-year-2023.pdf (last accessed July 14, 2026); https://www.cms.gov/regulations-and-guidance/guidance/manuals/internet-only-manuals-ioms-items/cms019017 (last accessed July 14, 2026).] 


2. United States Department of the Treasury

Upon referral by CMS, the Department of the Treasury administers the collection of delinquent MSP debts through its centralized debt collection programs and, where appropriate, may refer matters to the Department of Justice (DOJ).[footnoteRef:9] [9: 
  See 31 U.S.C. § 3711(g); 28 U.S.C. § 516; https://www.cms.gov/files/document/chapter-7-msp-recovery.pdf (last accessed July 14, 2026); https://www.cms.gov/regulations-and-guidance/guidance/manuals/downloads/fin106c04pdf.pdf (last accessed July 14, 2026).] 


3. Department of Justice (DOJ) 
Upon referral, the DOJ may initiate or participate in litigation to enforce MSP obligations and represent the interests of the United States in litigation involving MSP claims.[footnoteRef:10] [10: 
  See 28 U.S.C. § 516; https://www.cms.gov/regulations-and-guidance/guidance/manuals/downloads/fin106c04pdf.pdf (last accessed July 14, 2026).] 


Separately, the DOJ coordinates the review of federal claims during the 31 U.S.C. § 3713 release process.[footnoteRef:11]  Historically, the DOJ has examined MSP compliance during that process, although MSP obligations have generally been excluded from the resulting release. [11: 
  See 31 U.S.C. § 3713.] 


4. P&C Guaranty Funds and L&H Guaranty Associations
Property and casualty guaranty funds generally assume responsibility for administering covered claims in liquidation subject to the terms, conditions, and limitations of their authorizing statutes. P&C guaranty funds are involved parties in liquidation largely due to worker’s compensation and certain other lines. Because responsibility for claim administration may shift from the insurer to one or more guaranty associations, in whole or in part, coordination between the receiver and the guaranty associations is important to ensure a clear understanding of their respective MSP responsibilities and the procedures for administering them.

MSP issues arise less frequently in life and health receiverships but may occur where group health coverage is involved. Receivers administering these estates should determine whether continuing reporting or reimbursement obligations exist and, where applicable, coordinate with life and health guaranty associations regarding their respective MSP responsibilities and related administrative procedures.

5. State Insurance Department Receivers
As part of administering the receivership estate, the receiver should evaluate potential MSP obligations and determine which persons or entities bear the associated legal and operational responsibilities.  The receiver should establish appropriate procedures to ensure that MSP obligations borne by the estate are performed, even where the associated operational functions are allocated to other persons or entities.  Historically, receivers have also been required to provide testimony concerning MSP matters as part of the 3713 release process.

6. Receivership Courts

The receivership court supervises the administration of the estate and may resolve disputes concerning the receiver’s authority, claims administration, distributions, and other matters affecting MSP compliance.  Where uncertainty exists regarding MSP obligations, where legal responsibilities are disputed, or where proposed action may materially affect the rights of the estate or the United States, the receiver should consider whether court direction is appropriate.

7. Insureds, Policyholders, Claimants, and Their Representatives

Insureds, policyholders, claimants, and their respective representatives may have responsibilities relating to MSP compliance and may possess information necessary to the administration of the estate’s MSP obligations.[footnoteRef:12]  Their cooperation is often essential.  Receivers should determine whether these persons have continuing responsibilities relating to claim administration, reporting, reimbursement, or the production of information needed to administer the estate’s MSP obligations.  Where appropriate, the receiver should request necessary information early in the claims process and, if it is not provided, document reasonable efforts to obtain it consistent with any applicable CMS safe harbor provisions.[footnoteRef:13] [12:   See 42 U.S.C. § 1395y(b)(2)(B)(ii), (b)(7), and (b)(8); 42 C.F.R. § part 411, subpart B; https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-non-group-health-plans/nghp-training-material/downloads/query-file.pdf (last accessed July 14, 2026); https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-non-group-health-plans/nghp-training-material/downloads/beneficiary-lookup.pdf (last accessed July 14, 2026); https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-group-health-plans/ghp-training-material/downloads/querying-for-medicare-entitlement-information.pdf (last accessed July 14, 2026).
]  [13:  See, e.g., 42 C.F.R. § 402.1 (c)(22)(ii)(A).] 


8. Medical Providers

Medical providers may possess records relevant to determining whether Medicare has made conditional or mistaken payments related to a particular claim.  Where appropriate, receivers should consider whether information maintained by providers may assist in identifying MSP reimbursement obligations or resolving questions concerning Medicare’s payment history.

9. Third-Party Administrators and Vendors

Insurers may utilize third-party administrators, managed care organizations, or specialized MSP vendors to administer claims, provide coverage-related administrative services, or perform MSP-related functions.  Depending on their role and applicable law, these vendors may have legal responsibilities relating to MSP compliance.[footnoteRef:14]  The receiver should determine whether these persons or entities possess information necessary for reporting or reimbursement, whether continued access to that information is needed, whether their services should continue during the receivership, and, if not, ensure that relevant records and operational responsibilities are appropriately transitioned. [14: 
 See 42 U.S.C. § 1395y(b)(2)(B)(ii), (b)(7), and (b)(8); 42 C.F.R. § part 411, subpart B.] 


10. Contractors and Estate Professionals

Attorneys, accountants, claims professionals, information technology personnel, and other professionals retained by the receiver may assist in identifying, evaluating, and administering MSP obligations.  Where substantial or specialized MSP issues arise, the receiver should consider whether additional expertise is appropriate in identifying applicable obligations, establishing necessary administrative procedures, and efficiently administering the estate.

C. EXTERNAL RESOURCES

1. Links to Federal Guidance
· Please reference http://www.cms.gov/MandatoryInsRep for more information regarding these requirements.
· The generally applicable federal regulation for Duty to Report and Duty to Reimburse:  https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-411#411.24.
· Applicable regulations for civil money penalties: https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-A/part-402?toc=1.
· Regulation containing the safe harbor provision:  https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-A/part-402/subpart-A/section-402.1. It applies to Non-Group Health Plan (NGHPs) and is at (c)(22)(ii)(A).

2. Legal History

Legal developments have affected the application of the MSP statute to certain property and casualty guaranty associations.[footnoteRef:15]  As a result, assumptions regarding reporting and reimbursement responsibilities that historically applied in some jurisdictions may no longer be appropriate in others. [15:   E.g., California Ins. Guarantee Ass’n v. Azar, 940 F.3d 1061 (9th Cir. 2019); Illinois Ins. Guar. Fund v. Becerra, No. 24 C 1522, 2025 WL 240930 (N.D. Ill. Jan. 17, 2025).
] 


Receivers should be aware that MSP law in this area continues to evolve.  Applicable responsibilities may differ depending on the governing guaranty association statute, applicable state and federal law, controlling judicial and administrative authority, and CMS guidance and enforcement practices.  Accordingly, receivers should evaluate current authority in the applicable jurisdictions, in consultation with the National Conference of Guaranty Associations (NCIGF), the appropriate guaranty associations and/or CMS, before determining the respective legal and operational responsibilities of the receivership estate and the guaranty associations. NCIGF monitors MSP obligations of the property and casualty guaranty associations and can provide receiverships with updates on which states have obtained determinations that they are not a ‘primary plan’ under the MSP Act. 

The following are legal examples:

· 1996 First Circuit case, U.S. vs. Rhode Island Insurers’ Insolvency Fund. The court held that the Fund was a primary plan with reimbursement obligations
· 2019 Ninth Circuit case, California Insurance Guarantee Association vs. Azar. The court held that the California Insurance Guarantee Association is not a primary plan and has no MSP reimbursement obligations.  Following this decision, CMS now takes the position that funds in the Ninth Circuit do not have MSP obligations.  
· 2025 Illinois District Court case, Illinois Insurance Guaranty Fund vs. Becerra.  The court held that the Illinois Insurance Guaranty Fund is not a primary plan and has no MSP reimbursement obligations.
· 2025 North Carolina District Court case, North Carolina Insurance Guaranty Association vs. United States Department of Health and Human Services. That case was settled and CMS has determined that it will no longer treat the North Carolina Insurance Guarantee Association as having MSP obligations.  
· 2023 CMS administrative ruling stated that the Oregon Insurance Guaranty Association has no MSP obligations. 
· 2025 CMS administrative ruling stated that the Kentucky Insurance Guaranty Association has no MSP obligations.
· Later correspondence from CMS absolved the Alaska, Arizona, California, Hawaii, Idaho, Illinois, Kentucky, Michigan, Montana, Oregon, Hawaii, and Washington guaranty associations from both MSP reimbursement and reporting obligations as well.

D. TYPES OF MSP REPORTING REQUIREMENTS

1. MSP Reporting by Claim Type Chart

The following chart identifies several common examples of types of claims with a medical payment component that a Liquidator may encounter in a liquidation proceeding and the general suggested course of action with respect to further MSP reporting, subject to applicable state and federal law and CMS guidance and the terms of the Order of Liquidation.

	Type
	ORM Termination Date
	TPOC
Reporting Date

	Workers’ Compensation Claim Covered by Guaranty Association
	Entry of Order of Liquidation
	N/A

	Covered Workers’ Compensation Claim within Large Deductible Where Insured is Contractually Entitled to Select TPA Until Large Deductible Has Breached 
	Date when Deductible Breach Results in Claim Transfer to Guaranty Association or
Assumption by Employer 
	N/A

	Uncovered Workers’ Compensation Claim Related to Pre-liq. Overpayment of Large Deductible Amount
	N/A
	w/i 135 days of Estate Distribution

	Uncovered Claims Subject to Reinsurance Cut-Thru Agreement
	Date of Transfer of Claim to Assuming Carrier
	N/A

	Uncovered Claims Subject to Fronting Agreement
	Date of Transfer of Claim to Assuming Carrier
	N/A

	Uncovered Claims Related to Novation or Policyholder Buy-Back
	Date of Novation or Policyholder Assumption
	N/A

	Uncovered Claims Assigned to Insurer by an Assigned Risk Pool
	Entry of Order of Liquidation
	N/A

	Uncovered Claims for Auto Liability Med-pay Coverage

	Entry of Order of Liquidation
	w/i 135 days of Estate Distribution on Uncovered Amount

	General Liability Insurance
	Entry of Order of Liquidation
	w/i 135 days of Estate Distribution on Uncovered Amounts



The MSP rule is that Medicare is generally secondary to any liability insurance, no fault insurance, workers compensation law or plan, or group health plan. Medicare cannot pay for services to the extent that payment has been made or can reasonably be expected to be made by the primary payer. However, Medicare can make conditional payments to the extent that payment has not been made and cannot reasonably be expected to be made by the primary payer.

The reporting requirements applicable to a receivership depend on the type of insurance involved. CMS establishes reporting requirements, reporting timeframes, and, for certain non-group health plans, applicable reporting thresholds.[footnoteRef:16] [16:   See https://www.cms.gov/files/document/mmsea-111-july-13-2026-nghp-user-guide-version-8-5-chapter-iv-technical-information.pdf (last accessed July 14, 2026); https://www.cms.gov/files/document/mmsea-section-111-ghp-user-guide-version-7-9-july-13-2026.pdf (last accessed July 14, 2026).
] 


In general, MSP reporting falls into two categories: (i) Non-Group Health Plan (NGHP) reporting, which applies to liability insurance (including self-insurance), no-fault insurance, and workers’ compensation insurance[footnoteRef:17], and (ii) Group Health Plan (GHP) reporting.[footnoteRef:18] NGHP includes two subcategories: a) claims payment based or “total payment obligation to the claimant” (TPOC) reporting; and b) claim responsibility based on “ongoing responsibility for medicals” (ORM) reporting. Depending on the circumstances, reporting obligations generally arise when a claim involving a Medicare beneficiary is resolved, in whole or in part, or when responsibility for future medicals is assumed.[footnoteRef:19]  [17:   See https://www.cms.gov/files/document/mmsea-111-july-13-2026-nghp-user-guide-version-8-5-chapter-i-introduction-overview.pdf (last accessed July 14, 2026).
]  [18:   See https://www.cms.gov/files/document/mmsea-111-july-13-2026-nghp-user-guide-version-8-5-chapter-i-introduction-overview.pdf (last accessed July 14, 2026); https://www.cms.gov/files/document/mmsea-section-111-ghp-user-guide-version-7-9-july-13-2026.pdf (last accessed July 14, 2026).
]  [19:   See https://www.cms.gov/files/document/mmsea-111-july-13-2026-nghp-user-guide-version-8-5-chapter-iii-policy-guidance.pdf (last accessed July 30, 2026).
] 


Receivers administering these lines of business should determine whether NGHP reporting obligations exist, identify the person or entity legally responsible for reporting, identify the person or entity that will perform the associated reporting functions, and establish procedures for timely compliance. Identifying the applicable reporting framework early in the receivership will assist the receiver in establishing appropriate administrative procedures and coordinating reporting responsibilities.

2. TPOC – Total Payment Obligation to the Claimant

In general, TPOC reporting applies when a claim involving a Medicare beneficiary is resolved, in whole or in part, through a settlement, judgment, award, or other payment that includes, releases, or has the effect of releasing responsibility for medicals.[footnoteRef:20]  The TPOC is the dollar amount of the total payment obligation associated with that settlement, judgment, award, or other payment and generally reflects a one-time or lump sum payment intended to resolve or partially resolve the claim.[footnoteRef:21] Under current CMS guidance; however, the reporting obligation does not mature until there is a determination of when the claim will be funded or disbursed. Payments under a defined threshold ($750 in 2026) are also generally not reportable.  [20:  See id. ]  [21: 
 See id.] 


The applicable reporting date may depend on when the payment obligation is established and, in cases involving delayed funding or where there is no written agreement, when funding or disbursement is first scheduled.[footnoteRef:22] [22: 
 See id.] 


Receivers should adopt procedures to identify reportable claim resolutions and collect and preserve the information necessary to satisfy applicable reporting obligations.  Receivers should also determine the person or entity legally responsible for TPOC reporting and coordinate the operational performance of any required reporting.

3. ORM – Ongoing Responsibility for Medicals

In general, ORM reporting is required when an RRE has assumed ongoing responsibility for medicals, in whole or in part, for a Medicare beneficiary.[footnoteRef:23]  This generally occurs when the RRE learns, through its normal due diligence, that the beneficiary has received or is receiving medical treatment related to the injury or illness.[footnoteRef:24]  Once ORM has been reported, individual payments made pursuant to the accepted ORM generally are not reported separately.[footnoteRef:25]  A subsequent settlement, judgment, award, or other payment that includes, releases, or has the effect of releasing responsibility for medicals may constitute a reportable TPOC and should be reported if required under applicable CMS guidance.[footnoteRef:26] [23: 
  See id.]  [24: 
  See id.]  [25: 
 See id.]  [26: 
  See id.] 


Workers’ compensation claims most commonly involve ORM reporting, although other claims may also give rise to ORM reporting obligations depending on the circumstances.[footnoteRef:27] [27: 
  See id.] 


Receivers should identify claims involving potential ongoing medical obligations early in the receivership, determine whether ORM reporting may be required, identify the person or entity legally responsible for any required reporting, and establish reasonable procedures, consistent with current CMS guidance, for determining whether individuals with reportable ORM are Medicare beneficiaries or later become Medicare beneficiaries.[footnoteRef:28] [28: 
  See id.] 


When previously reported ORM terminates, the appropriate termination information should be reported timely.[footnoteRef:29] [29: 
  See id.] 


If there is no settlement, judgment, award, or other payment constituting a TPOC, TPOC reporting is generally not separately required.[footnoteRef:30] [30: 
  See id.] 


4. GHP- Group Health Plan

GHP reporting differs from NGHP reporting because it generally relates to insurance coverage and coordination of benefits (COB) rather than individual claims, settlements, judgments, awards, or other payments.[footnoteRef:31]  Therefore, GHP reporting is coverage based and not claim based. It enables CMS to determine when a group health plan is primary to Medicare and to coordinate benefits accordingly.[footnoteRef:32] [31: 
  See https://www.cms.gov/files/document/mmsea-section-111-ghp-user-guide-version-7-9-july-13-2026.pdf (last accessed July 14, 2026).]  [32: 
  See id.] 


CMS requires reporting of data identifying whether the individual is in a period during which the plan is primary to Medicare. After the fact reporting is also required. If it is demonstrated to a primary payer that CMS has made a Medicare primary payment for services which the primary payer has made or should have made primary payment, it must provide notice to CMS.

Receivers administering insurers with group health business should determine whether continuing GHP reporting obligations exist, evaluate whether existing reporting procedures remain adequate, identify the persons or entities legally responsible for any required reporting, and coordinate reporting responsibilities with the persons or entities involved in administering the coverage.

5. Reimbursement Obligation Specifics

Medicare may seek reimbursement when it has made a conditional or mistaken payment for an item or service and a primary payer had or has responsibility to make payment with respect to that item or service.[footnoteRef:33]  Responsibility may be demonstrated by a judgment, settlement, award, or other payment that includes, releases, or has the effect of releasing responsibility for medicals, in whole or in part, with or without an admission of liability.[footnoteRef:34]  Responsibility may also arise from the contractual obligations of the primary payer without more.[footnoteRef:35]  The reimbursement obligation generally extends broadly to persons and entities that are or were required or responsible to make payment with respect to an item or service covered by Medicare.[footnoteRef:36]  CMS generally does not consider the parties’ unilateral allocation of damages in a settlement, judgment, award, or other payment to be controlling in determining Medicare’s recovery rights, though it does normally defer to an allocation made through a jury verdict or after a hearing on the merits.[footnoteRef:37]  Receivers should identify potential reimbursement obligations early in the receivership and establish procedures to investigate, evaluate, and resolve those obligations in coordination with the persons or entities that bear the applicable legal and operational responsibilities. [33: 
  See 42 U.S.C. § 1395y(b)(2)(B)(ii) and (iii); 42 C.F.R. §§ 411.21 and 411.22.]  [34: 
  See 42 U.S.C. § 1395y(b)(2)(B)(ii); 42 C.F.R. §§ 411.21 and 411.22.]  [35: 
  See 42 U.S.C. § 1395y(b)(2)(B)(ii); 42 C.F.R. §§ 411.21 and 411.22.
]  [36:   See 42 U.S.C. § 1395y(b)(2)(B)(ii) and (iii); 42 C.F.R. §§ 411.21 and 411.22.]  [37: 
  See https://www.cms.gov/files/document/mmsea-111-july-13-2026-nghp-user-guide-version-8-5-chapter-iii-policy-guidance.pdf (last accessed July 30, 2026).] 


E. CONSEQUENCES OF FAILURE TO MEET MSP OBLIGATIONS

Failure to satisfy applicable MSP reporting or reimbursement obligations may affect the administration of the receivership.  Potential consequences include civil money penalties for reporting violations, reimbursement claims, and, in appropriate circumstances, double damages, interest, and other remedies authorized by law.[footnoteRef:38]  [38: 
  See 42 U.S.C. § 1395y(b)(2)(B)(ii), (iii), (7)(B)(i), and (8)(E)(i); 42 C.F.R. § part 411, subpart B; 42 C.F.R. § part 402; 45 C.F.R. § part 102.
] 


Beyond potential reporting penalties and reimbursement claims, unresolved or uncertain MSP obligations may require the receiver to establish appropriate reserves, delay distributions, postpone estate closure, and increase administrative expense.  Early evaluation and documentation of MSP obligations may reduce these operational burdens.

Further, the DOJ has historically inquired into MSP compliance as part of the 3713 release process. Inattention to MSP compliance may therefore delay the granting of a release and subject the receivership to additional scrutiny.

Private parties, including Medicare Advantage organizations, may also assert recovery claims in appropriate circumstances.[footnoteRef:39] [39:   See 42 U.S.C. § 1395y(b)(3)(A); In re Avandia Marketing, Sales Practices and Product Liability Litigation, 685 F.3d 353 (3d Cir. 2012).
] 


A failure to report may result in civil money penalties up to $1000 per day per beneficiary adjusted upward for inflation and capped at $365,000 per instance of noncompliance for NGHPs, (not GHPs), also adjusted upward for inflation. These penalties started being enforced in 2025 and start once reporting is one year late. They scale for NGHPs, (not GHPs), reaching $1000 per day per beneficiary only after the report is three years late. There are certain safe harbors related to a defined process for good faith attempts to obtain beneficiary information allowing for querying and reporting and for changes in CMS policy and procedure. The scope of liability for reimbursement includes double damages and interest; however, double damages are only accessible if legal action is required to collect them. CMS notes in its materials that it is not bound by any allocation made by the parties, but it will normally defer to an allocation made through a jury verdict or after a hearing on the merits. For disputed claims, CMS allows a deduction for procurement costs in whole or in part. 

For civil money penalties, the federal government has five years from the date statutory reporting was required but not made to file suit.[footnoteRef:40] If Medicare is not voluntarily reimbursed, on the other hand, and for NGHP related claims, the federal government has three years from the date of compliance with required reporting.[footnoteRef:41] If required reporting is never done, the applicable limitations period may not begin to run. Also important to note is that this statute of limitations links to NGHP reporting, and it likely does not apply to GHP related claims.[footnoteRef:42] For GHP related claims, the federal government likely has six years from the date its claims accrues, subject to the exclusion of periods during which material facts were not known and reasonably could not have been known by the responsible federal official,, to file suit.[footnoteRef:43] This is the limitations period for breach of contract under the Federal Claims Collection Act,[footnoteRef:44] and it was applied prior to adoption of the aforementioned statute of limitations.[footnoteRef:45] Courts have ruled that these claims are akin to restitution claims that are in turn akin to contract claims.[footnoteRef:46] It is important to note that if reimbursement is unrelated to a claim that has already been filed with the insurer, the government has the greater of the policy’s notice of claim period or three years from the date of medical service to present its claim by statute.[footnoteRef:47] Some courts only apply this law in GHP contexts,[footnoteRef:48] others do not apply this law to affect the ability to bring suit, interpreting it not to be a statute of limitation, that it just takes away a potential policy-based defense.[footnoteRef:49]  [40:  28 U.S.C. § 2462.
]  [41:  42 U.S.C. § 1395y(b)(2)(B)(iii).
]  [42:  42 U.S.C. § 1395y(b)(2)(B)(iii), (b)(8)(A), (F).
]  [43:  28 U.S.C. §§ 2415(a), 2416(c).
]  [44:  28 U.S.C. §§ 2415(a).
]  [45:  See United States v. Weinberg, No. CIV.A. 01-CV-0679, 2002 WL 32356399, at *3–*5 (E.D. Pa. July 1, 2002).
]  [46:  Id.
]  [47:  See 42 U.S.C. § 1395y(b)(2)(B)(vi).
]  [48:  See MSP Recovery Claims, Series LLC v. Phoenix Ins. Co., 426 F. Supp. 3d 458, 486–89 (N.D. Ohio 2019).
]  [49:  See id.; MSPA Claims 1, LLC v. Bayfront HMA Med. Ctr., LLC, No. 17-CV-21733, 2018 WL 1400465, at *6 (S.D. Fla. Mar. 20, 2018).] 


F. GUIDANCE ON CMS REPORTING IN LIQUIDATION

1. Checklist of Steps for Communication with CMS and Establishing an Estate Liability 
The following reporting steps are generally suggested to ensure that the Receiver has appropriately communicated with CMS and establish any Estate liability to CMS: 
· Receiver should send CMS a file with an ORM termination date as of the date of entry of the liquidation order for every claim with an open pending ORM designation where ORM has terminated
· A confirming email describing the foregoing file transmittal should be sent to the designated CMS contact assigned to the RRE# to alert the representative of any ORM terminations
· Receiver should send CMS a file within 135 days of the applicable TPOC date for any TPOC related to Estate distributions paid to claimants that are Medicare eligible beneficiaries
· Send UDS M records to any Guaranty Association that informs the Liquidator it intends to continue MSP reporting on Covered Claims, request UDS M records from the others
· Note that the file layout for the M record should be the same as the CMS record layout
· For Uncovered Claims where Employer becomes obligated as RRE on Entry of Liquidation, Receiver should terminate the Estate’s ORM as of the Date of Liquidation and note the identity of Employer as RRE in Estate’s records; note that TPAs administering claims for an Employer do not constitute RREs, but the RRE can designate its TPA as its Reporting Agent. (See Section 6.1 of CMS’ User Guide)
· For Uncovered Claims subject to a Reinsurance Cut-thru Agreement or Fronting Agreement where Receiver has chosen to continue ORM after liquidation, ORM should be terminated upon closing of the Estate; Receiver should terminate ORM and send final claim records to new designated Reporting Agent at time claim transfer to new RRE
· For claims assumed by an Assigned Risk Pool at liquidation where Estate’s ORM terminates at liquidation, Receiver should send final claim record to Assigned Risk Pool’s designated Reporting Agent for further reporting to CMS
· Receivers should review any claims identified on CMS Outstanding Debt Report, correct missing information related to ORM termination or TPOC reporting, determine whether Estate is liable for any debt due and owing to CMS, and establish claim liability to CMS as appropriate
2. Guidance for Receivers

Insurers undergoing receivership that issued insurance products insuring risks covering medical payments, such as GHPs and NGHPs that issued automobile med-pay, general liability, or workers’ compensation insurance policies, are typically registered as RREs with CMS. The Receiver should continue the registration and report on any claims that involve eligible Medicare beneficiaries for which the Estate continues to administer ORM or TPOC under the applicable RRE registration. Consideration should be given to changing an RRE’s registered reporting name and its designated representative to reflect the creation of the rehabilitation or liquidation estate as well as any change in personnel serving as the Estate’s registered agent that resulted from entry of the receivership order. If the insurer did not previously register as an RRE with CMS prior to its receivership, the Receiver should consider registering as soon as possible to commence compliance with the MSP law applicable to ORM and TPOC reporting as further described below.

Subject to the potential exceptions identified in this chapter, ORM reporting generally terminates by operation of state law upon entry of an Order of Liquidation and fixing of a receivership estate’s rights and liabilities, since the estate is no longer legally capable of performing the primary obligation associated with ORM, i.e., payment of medical bills. Claims that will no longer be administered by the Liquidator because of the liquidation, such as Covered Claims transferred to Guaranty Associations, and claims previously assigned to the insurer for administration by an Assigned Risk Pool should no longer be reported under the insurer or the Estate’s RRE #. The Liquidator should report the date of liquidation as the ORM termination date for each claim where the RRE has previously reported ORM, the claim is being transferred, and the insurer’s ongoing responsibility for medicals terminates as of that date. This is done through EDI quarterly reporting for insureds within excess of 500 claims or through CMS’ portal for insureds with 500 or fewer claims. 
 
Potential exceptions to ORM termination may include: (a) workers’ compensation claims where: (i) ongoing medical responsibility remains within the limits of a policyholder’s large deductible, and (ii) the policyholder is contractually entitled and has elected to select a qualified TPA to administer and continue to report its medically related claims payments to the Liquidator until its large deductible has been exhausted, prior to transfer to a Guaranty Association; or for (b) Uncovered Claims with ongoing medical responsibility that are subject to executory contracts such as a reinsurance cut-through agreement or fronting agreement for which the Liquidator has determined to continue contract performance for the benefit of the Estate.
   
TPOC reporting under the Estate’s RRE#, in distinction from ORM, should continue to the extent that distributions from the receivership estate may be made on Uncovered Claims. TPOC reporting is required with 135 days of the applicable TPOC date by the Receiver to a claimant that is a Medicare eligible beneficiary.

3. CMS Expectations

CMS expects reporting persons and entities to establish procedures to identify claims or coverage that may be subject to MSP reporting, determine whether reporting obligations exist, and timely submit required reports.  Likewise, persons and entities responsible for resolving reimbursement obligations should establish procedures to identify, investigate, and satisfy reimbursement claims arising from conditional or mistaken payments, as is expected by CMS.

Consistent with those expectations, receivers should establish reasonable procedures for identifying potential MSP matters, collecting and preserving information necessary to satisfy reporting and reimbursement obligations, documenting material information deficiencies and reasonable efforts to obtain missing information, maintaining records of reporting and reimbursement activities and outcomes, and coordinating responsibilities with insurers, claimants, counsel, guaranty associations, and other interested persons or entities.

The Liquidator’s claim review procedures should be compliant with CMS’ MSP reporting requirements contained in 42 U.S.C. §1395y(b)(7) and (8), and all program instructions issued thereunder, including determinations of whether claimants against a liquidation estate are 65 years of age or older at the date of incident or loss, disabled, or otherwise entitled to benefits under the federal Medicare programs.

4. Backlogs and Incomplete Records

Receivers may inherit reporting backlogs and incomplete records.  Available records may not indicate whether required reporting occurred, whether reimbursement obligations were satisfied or remain outstanding, or contain sufficient information to complete future reporting or resolve reimbursement obligations.  These conditions may materially affect the administration of the estate.

Accordingly, the receiver should evaluate the insurer’s pre-receivership MSP compliance as part of the initial review of the estate.  Where deficiencies are identified, the receiver should determine whether corrective action is feasible, document any limitations created by incomplete or unavailable records, and evaluate whether additional investigation, corrective measures, or other action is appropriate.  Material deficiencies that cannot reasonably be corrected and that may affect distributions, estate closure, or the rights of the United States should be evaluated to determine whether disclosure to, or direction from, the receivership court is appropriate.

5. Priority of Claim Payments

Receivers should recognize that the United States has in the past asserted that certain federal government obligations are entitled to priority under the Federal Priority Statute in insurance receiverships.[footnoteRef:50]  Accordingly, unresolved MSP obligations may affect the administration of the estate, the timing and amount of distributions, and the potential liability of the estate and its representatives.  Where questions arise concerning the treatment or priority of MSP obligations, the receiver should consider seeking direction from the receivership court.  The receiver should also keep in mind that claims of the United States may not be subject to the receivership’s claims filing deadlines or bar dates.[footnoteRef:51] [50:   See 31 U.S.C. § 3713. See also U.S. Dept. of Treasury v. Fabe, 508 U.S. 491 (1993) (addressing McCarran-Ferguson reverse preemption and distinguishing between provisions enacted for policyholder protection and provisions benefiting other creditors).
]  [51:   See Ruthardt v. United States of America, 303 F.3d 375, 384 (1st Cir. 2002); Garcia v. Island Program Designer, Inc., 4 F.3d 57 (1st Cir. 1993).
] 


6. P&C Guaranty Association Not Primary Plan  

Several courts have considered whether property and casualty guaranty associations have reporting or reimbursement obligations under the MSP statute.[footnoteRef:52] Since 2019, these decisions have uniformly held that guaranty associations are not subject to MSP obligations, but one early decision from 1996 holds to the contrary. These decisions have affected operational practices in some jurisdictions. (See also the examples in Section C.2 above.) [52:   See California Ins. Guarantee Ass’n v. Azar, 940 F.3d 1061 (9th Cir. 2019); Illinois Ins. Guar. Fund v. Becerra, No. 24 C 1522, 2025 WL 240930 (N.D. Ill. Jan. 17, 2025); United States v. Rhode Island Insurers’ Insolvency Fund, 80 F.3d 616 (1st Cir. 1996).] 


Receivers should consult current law when administering claims involving guaranty associations and communicate with the National Conference of Guaranty Associations (NCIGF), the affected guaranty associations and/or CMS regarding their respective legal and operational responsibilities. NCIGF monitors MSP obligations of the property and casualty guaranty associations and can provide receiverships with updates on which states have obtained determinations that they are not a ‘primary plan’ under the MSP Act.
Practice Note: Because this area continues to develop, the receiver should avoid relying solely on historical practices or existing CMS guidance without first confirming that subsequent judicial or administrative developments have not altered the legal assumptions underlying them.

7. Rehabilitation vs. Liquidation

Although the MSP statute and applicable regulations apply regardless of the type of receivership, the receiver’s operational responsibilities may differ depending on whether the insurer is in rehabilitation or liquidation.  The receiver should evaluate MSP obligations considering the receivership estate’s ongoing operations and the manner in which claims are administered and funded, or coverage is administered and provided.

Differences and Similarities: 
a. Rehabilitation
In rehabilitation, the insurer generally continues operating through the receiver, subject to receivership court supervision.  Existing reporting and reimbursement procedures may therefore continue with appropriate oversight.  Early in the proceeding, the receiver should evaluate the insurer’s MSP compliance program to determine whether reporting obligations are current, whether reimbursement obligations have been appropriately addressed, and whether modifications to existing procedures are necessary.  Where deficiencies are identified, the receiver should make reasonable efforts to address them before they create additional administrative or legal issues.

b. Liquidation with Guaranty Fund Coverage
Liquidation may result in claims being administered, in whole or in part, by one or more guaranty associations while other claims remain with the receivership estate, in whole or in part.  This division of responsibilities makes early coordination particularly important.

Soon after the liquidation order is entered, the receiver should communicate with affected guaranty associations regarding claim administration, coverage administration, reporting, reimbursement, and information sharing.  Any operational understanding should be documented to reduce the likelihood of incomplete or inconsistent reporting, incomplete, duplicative, or excessive reimbursement, and unnecessary duplication of effort.  The receiver should, where appropriate, periodically confirm that agreed operational responsibilities are being performed.

c. Liquidation – When Closing the Estate
Before making material distributions, other than payment of administrative expenses, the receiver should evaluate, to the extent reasonably practicable, the status of required reporting, continuing reporting responsibilities, and reimbursement obligations affecting the receivership estate.  Where material obligations remain unresolved, the receiver should consider whether appropriate reserves, other protective measures, or additional court direction are warranted under the circumstances. Where ORM was previously reported by or for the estate, the appropriate ORM termination information should be reported before closure.  Early attention to these issues may reduce delays and complications associated with closing the receivership estate.

G. LEGAL PROTECTIONS

1. Model #555 (IRMA) Section 115 - Immunity and Indemnification of the Receiver and Assistants

Many jurisdictions provide statutory or common law immunity for receivers acting within the scope of their official duties. Such statutory protections may be based on Insurer Receivership Model Act (Model #555, “IRMA”) section 115 - Immunity and Indemnification of the Receiver and Assistants, or similar language from the preceding Insurer Rehabilitation and Liquidation Model Act (ILRMA) section 9. Because the availability and scope of these protections vary by jurisdiction, receivers should become familiar with the statutory and common law protections available under applicable state and federal law and conduct the administration of the estate in a manner consistent with those protections.

From the standpoint of protecting the receiver and establishing an appropriate administrative record, the receiver should consider seeking advance approval from the receivership court for material MSP compliance initiatives or operational decisions involving significant uncertainty, potential liability, competing legal or administrative considerations, or questions concerning the allocation of legal and operational responsibilities.  Court approval may provide additional protection by creating a clear record of the information presented to the court, the receiver’s reasoning, and the court’s authorization of the proposed course of action.  Service upon the United States, CMS, or other appropriate governmental entities, as applicable, also provides notice of the receiver’s proposed approach to MSP compliance and affords those entities an opportunity to object, offer additional guidance, or otherwise be heard before the receiver proceeds.

2. Issues with Legal Protections 
 
The administration of MSP obligations presents legal issues that extend beyond reporting and reimbursement requirements.  In addition to complying with applicable MSP requirements, receivers should understand the legal protections available under applicable law and recognize circumstances in which guidance or other relief from the receivership court may be appropriate.

3. Federal Priority Act 

The DOJ has in the past taken the position that certain federal government obligations are entitled to priority under the Federal Priority Statute notwithstanding contrary priority schemes under state law and has inquired into MSP compliance as part of the 3713 release process.[footnoteRef:53]  As a result, unresolved MSP obligations may affect distributions to claimants, delay the granting of a release, and subject the receivership to additional scrutiny. [53:   See 31 U.S.C. § 3713. See also U.S. Dept. of Treasury v. Fabe, 508 U.S. 491 (1993) addresses McCarran-Ferguson reverse preemption and distinguishing between provisions enacted for policyholder protection and provisions benefiting other creditors, but is not specific to MSP obligations.
] 


Consistent with these considerations, where material questions exist concerning the priority or treatment of MSP obligations, the receiver should consider seeking direction from the receivership court before making distributions other than administrative expenses.  Before making material distributions, other than the payment of administrative expenses, the receiver should evaluate, to the extent reasonably practicable, the status of required reporting, any unfulfilled or continuing reporting responsibilities, and any known, reasonably identifiable, or reasonably anticipated reimbursement obligations.  Where material obligations remain unresolved, the receiver should consider whether appropriate reserves or other protective measures are warranted under the circumstances.

4. Seek Court Guidance and Approval as Appropriate

Consider the best practice whereby the receiver of the estate seeks court guidance and approval for all due diligence and reimbursements. Before making distributions to claimant, consider tendering an MSP related compliance report to the court. With that application, to the extent there are uncurable MSP related defects, the receivers can inform the court how the receiver has tried to cure those defects. The receiver can ask the court to render an opinion with a finding that sufficient due diligence was made. Having court approval on these topics may help if CMS or the DOJ later assert a claim, especially for personal liability. With receivership court approval, there is a better case for judicial immunity.

H. BEST PRACTICES FOR COMMUNICATION

The receiver’s MSP compliance efforts should be reasonable and proportionate to the potential exposure presented.  The receiver should tailor those efforts to the nature, size, complexity, and potential exposure of the receivership, recognizing that not every estate requires the same level of investigation or administrative effort.

The receiver should not assume that all MSP responsibilities must be performed by the receivership estate.  Depending on applicable law, the nature of the insurance program, contractual arrangements, the involvement of guaranty associations, third-party administrators, insureds, claimants, their respective counsel, and other participants, responsibility for particular reporting, reimbursement, or information-gathering activities may appropriately rest with, or be shared among, different persons or entities.[footnoteRef:54]  Early identification and documentation of those responsibilities promote efficient administration and reduce duplication of effort. [54:   See 42 U.S.C. § 1395y(b)(2)(B)(ii), (b)(7), and (b)(8); 42 C.F.R. § part 411, subpart B; https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-non-group-health-plans/nghp-training-material/downloads/query-file.pdf (last accessed July 14, 2026); https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-non-group-health-plans/nghp-training-material/downloads/beneficiary-lookup.pdf (last accessed July 14, 2026); https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-group-health-plans/ghp-training-material/downloads/querying-for-medicare-entitlement-information.pdf (last accessed July 14, 2026).] 


Throughout the receivership, the receiver should maintain documentation of material MSP assumptions, decisions, communications, and compliance efforts.  Contemporaneous documentation assists in demonstrating the receiver’s diligence and facilitates the administration of the estate if questions arise later.

Effective administration of MSP obligations requires ongoing communication and coordination among the receiver, CMS, guaranty associations, the receivership court, and other interested persons and entities.  The following practices should be considered, as appropriate.

Practice Note: Depending upon the size and complexity of the estate, the receiver may consider maintaining a centralized MSP responsibility matrix or issue log identifying applicable reporting programs, the persons and entities responsible, reporting status, known reimbursement matters, information deficiencies, material communications, and unresolved issues requiring further action.

1. Communication with CMS

Where the insurer’s business or claim inventory presents material MSP reporting or reimbursement issues, the receiver should consider establishing appropriate communication with CMS and its contractors early in the receivership.  Early communication may assist in identifying reporting responsibilities, resolving reimbursement questions, understanding available reporting and reimbursement resources, and addressing administrative or operational challenges.  When beneficiary-specific information is sought from CMS or its contractors, the receiver should determine whether proof of representation, a consent to release, or other authorization is required.

Because questions concerning MSP obligations may arise throughout the administration of the estate, the receiver should document and retain records of significant communications with CMS and its contractors.

2. Communication with Guaranty Associations 

Early and ongoing communication between the receiver and affected guaranty associations[footnoteRef:55], in the event of liquidation, is essential to the effective administration of MSP obligations. The receiver and guaranty associations should understand each other’s roles and the work that has been completed. This understanding will help with coordination with CMS. [55:  Refer to Chapter 6 – Guaranty Funds of this Handbook, as well as Chapter 2 of the Troubled Insurance Company Handbook (regulator only) for general guidance on communication with guaranty associations.
] 


Because claim administration responsibilities frequently shift following liquidation, the parties should discuss their respective legal and operational responsibilities regarding claim and coverage administration, where applicable, reporting, reimbursement, information sharing, and record collection and retention as early as practicable.  In doing so, the parties should distinguish between responsibilities imposed by applicable law or CMS guidance and assumed responsibilities for performing the associated administrative functions.  For property and casualty insurers, the parties should consider whether the Uniform Data Standard M Record can be used to exchange Medicare-reporting information associated with transferred claims.[footnoteRef:56] [56:   See https://www.ncigf.org/assets/assessments/8-UDS-Manual.pdf (last accessed July 27, 2026).
] 


The receiver should not assume that historical MSP practices or the allocation of operational responsibilities in prior receiverships will apply in every receivership.  Legal developments affecting guaranty associations have resulted in differing approaches and expectations among jurisdictions.  Accordingly, the receiver and guaranty associations should develop a common understanding of their respective legal and operational responsibilities and document the agreed allocation of administrative functions whenever practicable.

Effective coordination may reduce unnecessary duplication of effort, minimize incomplete and inconsistent reporting, reduce incomplete, duplicative, or excessive reimbursement, and improve the administration of both the receivership estate and guaranty association claims. In liquidation, guaranty funds are often dealing directly with claimants and may be in the best position to obtain the data needed for MSP reporting.

3. Communication with Other Interested Parties

Successful administration of MSP obligations often depends on timely communication and coordination between the receiver and other interested persons and entities.  As the receivership progresses, the receiver should identify the information needed from each participant, communicate expectations clearly, and document significant communications affecting the administration of MSP obligations.

Depending on the circumstances, the receiver may need to coordinate with insureds, policyholders, claimants, their respective counsel, medical providers, third-party administrators, and other estate professionals.  These parties may possess information necessary to determine Medicare beneficiary status, identify conditional and mistaken payments, reconstruct historical reporting activity, or otherwise facilitate compliance with applicable MSP requirements.

Before reimbursing Medicare, the receiver should determine whether coordination with insureds, claimants, or their respective counsel is appropriate to evaluate procurement cost reductions and any other reductions or offsets recognized by applicable law or CMS guidance.[footnoteRef:57]  One challenge is that inquiries to insureds, claimants or their representatives are sometimes not responded to, refused or responses may be deficient. Early coordination may avoid unnecessary overpayments, reduce disputes, and facilitate the prompt resolution of Medicare’s reimbursement claims.  [57: 


See 42 C.F.R. § 411.37.] 

Requests for information should be made as early as practicable in the administration of a claim or receivership.  Where information cannot be obtained after reasonable efforts, the receiver should document those efforts and consider whether additional action, including receivership court involvement, is warranted.

Effective coordination among interested persons and entities promotes consistent claims administration, reduces unnecessary duplication of effort, and assists the receiver in identifying and resolving MSP issues before they delay the administration or closure of the estate.

4. Communication with the Receivership Court

The receivership court plays an important role in the administration of MSP obligations.  Because MSP issues may affect claims administration, distributions, the treatment of federal claims, the closing of the estate, and the potential liability of the receiver and other estate representatives, the receiver should keep the court appropriately informed of material MSP issues affecting the administration of the receivership.

Where material MSP obligations are disputed, present significant uncertainty or potential liability, or may affect proposed distributions or estate closure, the receiver should consider whether guidance or approval from the court is appropriate.  Court approval of material MSP compliance initiatives, reporting procedures, reimbursement decisions, protective measures, or proposed distributions may provide clarity to interested parties and establish a clear record of the receiver’s administration of the estate pursuant to court direction.

The receiver should also consider advising the court of material limitations affecting the estate’s ability to satisfy MSP obligations, including incomplete records, unavailable information, uncertainty regarding reporting or reimbursement responsibilities, disputed priority issues, or conflicting legal authority.  Where complete compliance is not reasonably practicable, the receiver should document the reasonable efforts undertaken and, where appropriate, seek court approval of the proposed course of action.

Before making material distributions, other than the payment of administrative expenses, or seeking to close the estate, the receiver should consider informing the court of material unresolved MSP issues and any associated protective measures proposed by the receiver.  Early consideration of these matters may reduce the likelihood that MSP issues will delay distributions or the closing of the receivership.

I. REPORTING BEST PRACTICES

The receiver should evaluate the insurer’s MSP reporting procedures as part of the initial review of the estate.  This review should include determining whether the insurer was subject to MSP reporting requirements, whether registration with CMS is required and, if so, whether the insurer is properly registered, whether the receiver has continued access to applicable CMS reporting systems, whether required reporting was properly performed before the receivership, and whether sufficient information exists to satisfy any unfulfilled or continuing reporting obligations.  A challenge is that pre-receivership data does not always disclose whether MSP reporting was done. The receiver should also determine whether existing CMS reporting accounts, user credentials, electronic reporting connections, and vendor access remain available and, if not, promptly take appropriate steps to restore access or establish replacement reporting capabilities.

As part of that review, the receiver should consider preservation of electronic data, claims systems, reporting files, vendor records, and other information that may bear upon historical or continuing MSP obligations.  Legacy claims systems, reporting records, correspondence with CMS or its contractors, and data maintained by third-party administrators or MSP vendors may be necessary to determine whether proper reporting occurred, reconstruct historical reporting activity, or satisfy unfulfilled or continuing reporting requirements.  To the extent reasonably practicable, the receiver should avoid destroying, overwriting, or decommissioning potentially relevant data until its relevance has been evaluated and any continuing need for its preservation has been assessed.

Receivers frequently encounter incomplete or inconsistent records.  Historical claim files may not identify Medicare beneficiaries, indicate whether prior reporting occurred, or contain the information necessary to complete required reporting.  Identifying these deficiencies early provides the greatest opportunity to obtain missing information while records remain available and contact information for interested parties remains current.

Where reporting obligations continue during the receivership, the receiver should establish procedures to identify reportable claims, collect and preserve required information, monitor reporting deadlines, and maintain documentation supporting reporting decisions, submissions, and outcomes.  In collecting required information, the receiver should document reasonable efforts to obtain missing information and, where applicable and appropriate, comply with any CMS safe harbor requirements.[footnoteRef:58] If third-party administrators or other vendors assist with claims administration, the receiver should determine whether those persons or entities are responsible for performing any MSP reporting functions and periodically confirm performance of those functions in writing where appropriate. [58: 

 See 42 C.F.R. § 402.1(c)(22)(ii).
] 


Where legal responsibility for reporting is uncertain, the receiver should evaluate applicable law and CMS guidance and consult with affected parties and counsel as appropriate to determine the RRE.  The receiver should separately identify the person or entity that will perform any required reporting functions, determine whether and how reporting functions should be allocated, document any allocation of those functions and the basis for that allocation, and periodically obtain written confirmation of performance where appropriate.  Early identification of legal and operational responsibilities reduces the likelihood of gaps in reporting or duplicate reporting.

1. Tools to use for Research and Reporting

CMS provides a variety of resources that may assist receivers in administering MSP obligations. Among the most valuable are Medicare beneficiary query tools, which an RRE may use to determine whether an individual is entitled to Medicare benefits before preparing and submitting required reports.[footnoteRef:59]  Receivers should determine how those tools will be incorporated into reasonable procedures for identifying reportable claims or coverage and determining when reporting obligations exist. [59: 

 See https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Mandatory-Insurer-Reporting-For-Group-Health-Plans/GHP-Training-Material/Downloads/Querying-for-Medicare-Entitlement-Infornmation.pdf (last accessed July 26, 2026); https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-non-group-health-plans/nghp-training-material/downloads/query-file.pdf (last accessed July 26, 2026); https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Mandatory-Insurer-Reporting-For-Non-Group-Health-Plans/NGHP-Training-Material/Downloads/DDE-Best-Practices.pdf (last accessed July 26, 2026).] 


Receivers should become familiar with available CMS reporting systems, inquiry tools, user guides, and other resources applicable to the insurer’s business.  When reporting responsibilities are significant or historical data must be reconstructed, the receiver should consider whether outside vendors with MSP expertise would assist in satisfying the estate’s MSP obligations.

a. CMS Resources Generally
CMS maintains beneficiary-query tools and recovery resources, including the Medicare Secondary Payer Recovery Portal (MSPRP), described below, and contractor-administered recovery systems, through which appropriately authorized users may ascertain whether an individual is a Medicare beneficiary, obtain conditional-payment information, submit settlement information, dispute identified claims, and monitor certain recovery matters.[footnoteRef:60] [60: 
  See https://www.cms.gov/medicare/coordination-benefits-recovery/overview/secondary-payer-recovery-portal (last accessed July 26, 2026).] 


For NGHP, the RRE should use the CMS portal to confirm Medicare beneficiary status before submitting TPOC or ORM reports. This will prevent reporting errors and avoid triggering unnecessary recovery activity. With respect to GHP querying, the RRE submits a query-only input file to be used to confirm whether an individual is a Medicare beneficiary without reporting coverage data. This is useful to verify Medicare status before COB reporting, obtain the CMS validated Medicare beneficiary identifier, audit or reconstruct historical enrollment, or check whether prior reporting may have or likely occurred. It can be a critical tool for reconstruction as needed in receivership. Note that querying the portal is not a substitute for reporting. 

Receivers should become familiar with the available recovery resources applicable to the receivership and establish appropriate procedures for documenting communications and maintaining records relating to Medicare recovery efforts.

The receiver should periodically evaluate whether available CMS resources and any retained vendors continue to provide adequate support for the estate’s MSP compliance efforts.

b. Medicare Secondary Payer Recovery Portal 
The MSPRP is a secure, web-based platform managed by the CMS that may be utilized as an operational tool for identifying, auditing, and resolving past conditional payment liens. Note that the receiver or designated third-party administrator must register as the official Account Manager using the insolvent insurer’s Employer Identification Number (EIN) or National Provider Identifier, as well as uploading a copy of the liquidation/receivership Order and an official Letter of Authority (LOA). To be accepted by CMS, a valid LOA must: (i) be drafted on the official letterhead of the state department of insurance of receivership estate; (ii) reference the specific name of the insolvent insurance company and its corporate details (e.g. EIN); (iii) explicitly mention the state receivership court, the judge, and the specific date of the liquidation or rehabilitation order; (iv) state the exact name, company name, address, and contact information of the person or vendor being granted authority; (v) clearly state that the agent has the power to "receive conditional payment information, submit disputes, upload settlement documentation, and negotiate lien resolutions" for all claims under the insurer's umbrella; and (vi) be signed and dated by the rehabilitator, liquidator, or the special deputy receiver with the legal authority to bind the estate. A receiver may request “global” access or a consolidated portal view to track all active Medicare recovery cases under one dashboard. Managing the portal typically requires technical knowledge of Medicare billing codes.

Authorized users can view real-time Conditional Payment Letters (CPLs) and Conditional Payment Notices (CPNs). This allows the receiver to estimate and record current Medicare claims on the estate’s financial balance sheets. Note that CPLs are non-binding, preliminary estimates. A receiver cannot legally rely on a CPL to calculate the estate's final balance sheet. Also, because CMS can update a conditional payment figure and issue time-sensitive CPNs at any time, the portal’s “Action Items” queue should be routinely monitored.

The portal includes an interface to dispute unrelated medical charges that CMS has swept into a workers' comp or auto accident lien. Authorized users may select specific line-item charges and upload electronic proof to get those charges removed from the lien. Every dollar paid to CMS for an unrelated claim is a dollar unlawfully taken away from the insolvent estate's valid policyholders and creditors.

The portal also provides for the upload of electronic settlement documents, as well as the generation of final conditional payment amounts and Final Demand Letters (FDLs). If a settlement is pending, the portal allows authorized users to input the settlement amount and attorneys’ fees to instantly generate a final conditional payment amount, expediting the process. When an open claim is formally settled or a pro-rata distribution is prepared, the final settlement agreement, judgement, or distribution order is uploaded directly through the portal which triggers CMS to generate an FDL, the only legally binding dollar figure a receiver may pay to permanently resolve the lien. Note that in order to use this self-service tool all disputes regarding unrelated medical charges must be resolved, CMS must have issued a CPL within the last 90 days, the target date of the settlement must be within 120 days of the date the information was input into the portal, and the final settlement agreement must be uploaded into the portal within 30 days of execution. If the signed agreement matches the "pending" numbers initially input, the instant calculation becomes the official, legally binding final demand.

2. Review MSP Compliance and Identify Reporting Issues
As part of the receiver’s initial review of the insurer’s operations, the receiver should evaluate the insurer’s historical MSP compliance.  This review should include determining whether the insurer is appropriately registered with CMS, where registration is required, whether claims or coverage were properly reported before the receivership, whether reporting backlogs exist, whether historical reporting data appears reliable, and whether additional investigation is warranted.

Receivers may also incorporate MSP-related questions into initial receivership questionnaires, information requests, or transition discussions with company personnel, third-party administrators, guaranty associations, and other persons or entities involved in claims administration or reporting. Early identification of reporting issues generally reduces the administrative burden associated with reconstructing historical reporting activity later in the receivership. 

3. Pre-Receivership Data Challenges
The quality of pre-receivership data varies considerably from one receivership to another.  Legacy claims systems may not contain sufficient information to determine Medicare beneficiary status, identify whether prior reporting occurred and whether it was properly performed, satisfies current reporting requirements, or identify potential reimbursement obligations and determine the status of Medicare reimbursement claims.  In some cases, relevant records may no longer exist.

Receivers should assess the completeness and reliability of available data as early as practicable and preserve information reasonably necessary to satisfy any unfulfilled or continuing MSP obligations.

Where material deficiencies are identified, the receiver should document those deficiencies, the reasonable efforts undertaken to obtain missing information, and the effect of those deficiencies on the administration of the estate.

J. REIMBURSEMENT BEST PRACTICES

The receiver should evaluate potential reimbursement obligations independently from reporting obligations.  Completion of required reporting does not resolve Medicare’s reimbursement rights.

Reasonable procedures should be established to identify existing reimbursement claims, detect potential conditional and mistaken payments, evaluate reimbursement obligations, document reimbursement decisions, and collect and retain supporting records.  Where material reimbursement obligations are disputed or uncertain, the receiver should evaluate whether additional investigation, appropriate reserves, other protective measures, or court direction is warranted before making distributions that could impair the estate’s ability to address those obligations.

The receiver should make reasonable efforts to determine whether the amount asserted by Medicare is subject to any applicable reduction or offset.[footnoteRef:61]  Coordination with insureds, claimants, their respective representatives, and other interested parties may assist in identifying applicable reductions or offsets, litigation expenses, or other matters recognized by applicable law or CMS guidance that affect the amount of Medicare’s reimbursement claim.  Documentation supporting any reduction, offset, or reimbursement determination should be collected and preserved. [61:  See, e.g., 42 C.F.R. § 411.37.] 


In appropriate circumstances, reimbursement issues may be addressed through coordination with the insured, the claimant, or their respective representatives, including agreements allocating operational responsibility for reimbursement administration outside the estate and requiring indemnification of the estate in the event of noncompliance.  Subject to applicable law and court approval, such arrangements may be incorporated into claims-administration procedures or imposed by court order as a condition precedent to distribution.  Although these arrangements may reduce the receiver’s administrative burden and mitigate potential liability or financial exposure, they do not necessarily eliminate risk.  Any allocation or indemnification agreement binds only the parties to it and does not, by itself, restrict the recovery rights of the United States.  Accordingly, the receiver should evaluate whether the proposed arrangements provide adequate protection under the circumstances, taking into account factors such as the financial ability of the indemnifying party to satisfy its obligations, the completeness and reliability of available information, the magnitude of the potential exposure, and whether additional safeguards are warranted.  These arrangements should therefore be viewed as one component of the receiver’s overall risk assessment and should not necessarily replace other appropriate safeguards where material exposure remains.  The receiver should distinguish between contractual arrangements governing the administration of reimbursement obligations and Medicare’s independent statutory recovery rights.

Where material reimbursement obligations cannot be resolved before distributions, other than administrative expenses, the receiver should consider whether appropriate reserves or other protective measures are warranted under applicable law and the circumstances of the receivership.  Before making final distributions or seeking to close the estate, the receiver should make reasonable efforts to determine whether known or reasonably identifiable reimbursement obligations have been resolved and whether any unresolved obligations require additional protective measures, court direction, or other appropriate action.

1. Does Receiver have the obligation to report if the GA is reporting? 

Questions occasionally arise regarding whether a receiver has reporting obligations when a guaranty association pays, but does not report, covered claims, including where the receiver subsequently reimburses the guaranty association.  The answer may depend on the nature of the claims, the legal and operational responsibilities of the affected persons and entities, applicable law, and CMS guidance.

Rather than relying on assumptions or historical practice, the receiver should determine which person or entity is legally responsible for reporting each applicable category of claims and separately identify the person or entity that will perform any required reporting functions.  The receiver should document the resulting allocation of legal responsibilities and reporting functions and periodically confirm that the agreed reporting functions are being performed.  Where legal or operational responsibilities are divided, communication among the receiver, affected guaranty associations, and other responsible persons and entities should continue throughout the receivership to promote consistent administration and reduce the risk of gaps in reporting or duplicate reporting.

2. Other or Unique Situations
 
Certain lines of business, policy structures, or claim arrangements may present unique MSP issues requiring additional analysis.  Examples include large deductible workers’ compensation programs and other arrangements in which responsibility for payment is shared among multiple persons or entities.

Receivers should identify these situations early and determine whether they affect reporting responsibilities, reimbursement obligations, or the allocation of legal responsibilities and administrative functions among the receivership estate, guaranty associations, insureds, or other interested persons or entities.  Where appropriate, the receiver should document those determinations and coordinate responsibilities with the affected persons and entities.
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