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To:  	Robert Kasinow (NY), Chair; and Anthony Quandt (NE), Vice Chair, Macroprudential (E) Working Group

From:  	Ann Gillespie, (IL), Chair, and Kevin Baldwin (IL); and, Glen Mulready, (OK), Vice Chair, and Donna Wilson (OK), Receivership and Insolvency (E) Task Force
	
Date: 	October x, 2026

Re:	Funding Agreement Backed Notes in Receivership

   
On March 16, 2026, the Macroprudential (E) Working Group (MPWG) requested the Receivership and Insolvency (E) Task Force to review the priority treatment of Funding Agreement Backed Notes (FABNs), or similar structures receivership, along with (pari passu) “traditional” policyholders in a receivership or insolvency.

The Task Force heard presentations on funding agreements and FABNs, and solicited feedback from state insurance departments and interested parties requesting interpretation of states’ receivership laws regarding treatment of FABNs and similar structures in an insolvency, guaranty fund coverage, and views on claim priority treatment pari passu with traditional policyholders[footnoteRef:2].  [2:  NAIC Proceedings – Summer 2026, Receivership and Insolvency (E) Task Force, attachment Three, for related materials.] 


Background and Caveats 

The following interpretation is based on NAIC Models and a general understanding of funding agreements and FABNs; however, it should be noted that most states indicated limited or no prior experience with funding agreements, FABNs or similar structures in receivership[footnoteRef:3]. In a receivership proceeding, handling of the funding agreement or FABN would be dependent on the terms and conditions of the actual agreement, for which there could be multiple variations of FABNs[footnoteRef:4], as well as the receivership laws in the domiciliary state. While all states have a receivership law based on a version of the NAIC’s Insurer Receivership Model Act, (Model #555, known as “IRMA”), most states laws are based on earlier versions (e.g., Insurer Rehabilitation and Liquidation Model Act, known as “IRLMA”) and therefore certain provisions may vary.  [3:  Historical examples: Mutual Benefit Life Ins. Co. (Rehabilitation 1991, Superior Court of New Jersey, Chancery Division, C-91-00109); Executive Life Ins. Co. (Liquidation 1995, California Court of Appeal, 32 Cal.App.4th344)]  [4:  Examples of variations of FABNs: Funding agreement backed notes (FABNs), foreign currency funding agreement backed notes (FXFABNs), secured funding agreement structures (FABRs) where borrowings are collateralized, funding agreement backed loans (FABLs), and funding agreement backed municipal pre-pay/energy bonds. ] 


The Task Force’s conclusions are based on a general understanding of funding agreements. The conclusions are not based on a nationwide study of states’ laws, nor do the conclusions address variations in a FABN structure, or any specific terms and conditions of the funding agreement that might present an unusual circumstance. 

Funding Agreement vs. the FABN (the “note”) in Receivership

It is important to distinguish between the funding agreement and the FABN (i.e., the note) that is supported by the funding agreement. 

The Funding Agreement: The insurance company issues the funding agreement to a special purpose vehicle (SPV). The insurer records the liability, typically as a deposit-type contract liability, and the proceeds are assets of the general account. The funding agreement is without mortality, morbidity or longevity risk. The insurer’s obligation is to the SPV as the holder of the funding agreement. In the event of the insurer’s receivership, the funding agreement would be a claim against the insurance company. 

The Note: In a typical FABN program, a life insurance company issues a funding agreement to the SPV, which in turn issues notes to institutional investors (e.g., pension funds, asset manager, state and local government entities, sovereign wealth funds, etc.). The note is issued by the SPV, which is a separate non-insurance legal entity established for the specific purpose of issuing the FABN. The funding agreement is held by a trustee of the SPV.  The insurer is not a party to the note agreement; therefore, the noteholder would not have a claim against the insurer’s estate. As the SPV is not an insurance company, it is not subject to insurance receivership laws. 

Model #555 Priority Class 

Under the current Model #555, funding agreements fall within priority distribution Class 3 for policyholder claims. While the immediate prior version of Model #555—IRLMA does not specifically reference funding agreements, it does identify annuities within Class 3 as a policyholder claim. Funding agreements are commonly categorized as unallocated annuities. Refer to the Model #555 excerpts in Appendix A, below.

While a funding agreement should be evaluated based on the terms and conditions of the contract, under Model #555 it is typically a type of annuity contract. Funding agreements do not involve mortality, morbidity or longevity of the person to whom the funding agreement is issued. Under Model #555, annuities and funding agreements would fall within the priority of distribution as Class 3 policyholder claims. Where state law does not specifically address funding agreements, they would typically fall within the same priority class with insurance contracts. In states where funding agreements do not represent policyholder obligations under state law, the priority would be based on an assessment of the contract and the claim. Some states indicated funding agreements do not meet the statutory definition of insurance within their state’s law[footnoteRef:5]. In such cases, depending upon review of the contract, those obligations would likely classify the obligation as either an unsecured or a secured claim depending on whehter the agreement includes collateral held in trust to secure obligations under a funding agreement. [5:  Examples where funding agreements are not considered insurance per the Task Force’s survey: North Carolina Article 30 of Chapter 52 General Statute § 58-1-10; Washington Title 48, RCW 48.31.280.] 


The impact of unique contract terms or structural differences in FABNs may include for example, if collateral is involved in the funding agreement transactions. As there were a variety of structures presented, unique contract terms or structural differences would need to be assessed on a case-by-case basis in the event of receivership.

With regard to executory contracts, based on those states responding to the Task Force’s survey, FABNs would either not qualify as an executory contract or the receiver would not be obligated to continue an executory contract. 
 
Pari Passu Treatment with Traditional Policyholders 

The referral from MPWG requested the Task Force specifically consider pari passu treatment of claims under a funding agreement owned by a sophisticated investor would be treated differently than other policy owners. Some states have expressed concerns that in a receivership where the funding agreement represents a materially large claim liability to the estate, such a claim would reduce the assets available to other traditional policyholders and raise guaranty association assessment needs. The claim priority distribution provision in Model #555 does not make a distinction in claims priority based on type of policyholder as the statutory framework is designed to apply uniformly based on the substance of the obligation. The priority class for a claim is based on the review of the specific funding agreement and the nature of the underlying obligation, not the characteristics of the owner of the funding agreement. 
 
Guaranty Association Coverage

The National Organization of Life and Health Insurance Guaranty Associations (NOLHGA) provided an analysis of eligibility of funding agreements for guaranty association coverage, based on the NAIC’s Life and Health Insurance Guaranty Association Model Act (Model #520), and certain assumptions about funding agreements. Adoption of Model #520 is generally consistent across all states. 

The following is a summary of NOLHGA’s analysis as of May 2026[footnoteRef:6] whereby it concluded funding agreements issued in FABN programs appear to be unallocated annuity contracts and would not qualify for guaranty association coverage. The Task Force agrees with NOLHGA’s assessment. [6:  See the NAIC Proceedings – Summer 2026, Receivership and Insolvency (E) Task Force as attachment three for NOLHGA’s full comment letter.] 


For purposes of NOLHGA analysis, it assumes: 1) the SPV, which is not an individual, is the legal owner of and sole counterparty to the insurer under the funding agreement; 2) the insurer’s contractual obligations under the funding agreement are only for the benefit of the SPV, and that none of the contractual benefits under the funding agreement are guaranteed to individuals; 3) the insurer does not issue certificates under funding agreements; and, 4) FABN Funding Agreements are issued to SPVs. SPVs are financing entities formed to issue notes in the capital markets and that they have no participants, no plan sponsors, and no benefit-plan structure of any kind.

Based on these facts, a funding agreement issued in an FABN program appears to be an “unallocated annuity contract” within the meaning of the Model #520. Since a funding agreement issued in an FABN program is issued to and owned by a SPV (i.e., not an individual), and there are no benefits guaranteed by the insurer to individuals under the FABN program or under related certificates issued by the insurer, FABN programs would appear to fall within the definition of an unallocated annuity contract under Model #520. Model #520 section 3B(2)(h) only provides coverage for unallocated annuity contracts issued to or in connection with benefit plans or government lotteries. SPVs used in FABN programs do not appear to be benefit plans or government lotteries. Therefore, funding agreements fall within the exclusion in section 3B(2)(h) and would not appear to be eligible for guaranty association coverage.


Conclusion 
The receivership and guaranty association laws of the insurer’s domestic state govern the handling of funding agreements in receivership. In a receivership proceeding, determination of the handling of the funding agreement would be dependent on a review of the terms and conditions of the agreement. As stated above, in most states, funding agreements (not FABNs) would be treated pari passu with other life and annuity policyholder claimants, but it appears would not be eligible for guaranty association coverage. 

At this time the Task Force does not recommend any changes to existing receivership and guaranty association model laws. Since funding agreements are addressed in Section 801-Priority of Distributions of the current version of Model #555 and unallocated annuities are addressed in Model #520, the Task Force encourages more consistent adoption of related provisions by state insurance departments, where necessary, to clarify the treatment of funding agreements in line with the current Model #555 and Model #520.

The Task Force appreciates the NAIC’s efforts to enhance insurer’s statutory reporting requirements to improve disclosures and transparency to better understand funding agreements and related FABN structures within the insurance industry. 

The Task Force encourages the Macroprudential (E) Working Group or another appropriate NAIC group(s) to also consider evaluating such arrangements on an enterprise basis, including the role of affiliated entities and off-balance-sheet structures, to understand the broader holding company system exposure, and to ensure such structures operate in a manner that does not circumvent statutory protections. 

If there are any questions regarding this response, please contact me or NAIC staff (Jane Koenigsman, jkoenigsman@naic.org ) for further clarification. 


APPENDIX A

Insurer Receivership Model Act (Current 2007 Version of Model 555 “IRMA”)

ARTICLE VIII. DISTRIBUTIONS. 
Section 801. Priority of Distribution 

C. 	Class. 3. All claims under policies of insurance including third party claims, claims under annuity contracts and funding agreements, claims under non-assessable policies for unearned premium, claims of obligees (and, subject to the discretion of the receiver, completion contractors) under surety bonds and surety undertakings (not to include bail bonds, mortgage or financial guaranty or other forms of insurance offering protection against investment risk, or warranties), claims by principals under surety bonds and surety undertakings for wrongful dissipation of collateral by the insurer or its agents, and claims incurred during the extension of coverage provided for in Section 502. All other claims incurred in fulfilling the statutory obligations of a guaranty association not included in Class 2, including but not limited to indemnity payments on covered claims and, in the case of a life, health and annuity guaranty association, all claims as a creditor of the impaired or insolvent insurer for all payments of and liabilities incurred on behalf of covered claims or covered obligations of the insurer and for the funds needed to reinsure those obligations with a solvent insurer. 

Notwithstanding any other provision of this Act, the following claims shall be excluded from Class 3 priority and paid as claims in Class 7, except as otherwise provided in this section:

Drafting Note: If appropriate, states may add to Class 3: “This class shall also include indemnity payments on covered claims, unearned premiums, and payments for the continuation of coverage made by any entity responsible for the payment of claims or continuation of coverage of an insolvent health maintenance organization.” 

(1) Obligations of the insolvent insurer arising out of reinsurance contracts; 
(2) Obligations incurred pursuant to an occurrence policy, or reported pursuant to a claims made policy, after the expiration date of the insurance policy or after the policy has been replaced by the insured or canceled at the insured’s request or after the policy has been canceled as provided in this Act. Notwithstanding this subsection, unearned premium claims on policies, other than reinsurance agreements, shall not be excluded; 
(3) Obligations to insurers, insurance pools or underwriting associations and their claims for contribution, indemnity or subrogation, equitable or otherwise, except for direct claims under policies where the insurer is the named insured; 
(4) Any amount accrued as punitive or exemplary damages unless expressly covered under the terms of the policy, which shall be paid as claims in Class 9; 

Drafting Note: In some jurisdictions the courts have held that coverage for punitive or exemplary damages may not be excluded from liability policies. 
(5) Tort claims of any kind against the insurer, and claims against the insurer for bad faith or wrongful settlement practices; and 
(6) Claims of the guaranty associations for assessments not paid by the insurer.

Insurers Rehabilitation and Liquidation Model Act (1999 Version of Model 555 “IRLMA”)

Article II.  Proceedings
Section 47.	Priority of Distribution
C.	Class 3.  All claims under policies including claims of the federal or any state or local government for losses incurred, (“loss claims”) including third party claims, claims for unearned premiums, and all claims of a guaranty association, for payment of covered claims or covered obligations of the insurer.  All claims of a guaranty association for reasonable expenses other than those included in Class 2.  All claims under life and health insurance and annuity policies, whether for death proceeds, health benefits, annuity proceeds, or investment values shall be treated as loss claims.  That portion of any loss, indemnification for which is provided by other benefits or advantages recovered by the claimant, shall not be included in this class, other than benefits or advantages recovered or recoverable in discharge of familial obligation of support or by way of succession at death or as proceeds of life insurance, or as gratuities.  No payment by an employer to his employee shall be treated as a gratuity.

Notwithstanding the foregoing, the following claims shall be excluded from Class 3 priority:

(1)	Obligations of the insolvent insurer arising out of reinsurance contracts;

(2)	Obligations incurred after the expiration date of the insurance policy or after the policy has been replaced by the insured or canceled at the insured’s request or after the policy has been canceled as provided in this Act; 

(3)	Obligations to insurers, insurance pools or underwriting associations and their claims for contribution, indemnity or subrogation, equitable or otherwise;

(4)	Any claim which is in excess of any applicable limits provided in the insurance policy issued by the insolvent insurer;

(5)	Any amount accrued as punitive or exemplary damages unless expressly covered under the terms of the policy; and

Drafting Note: In some jurisdictions the courts have held that coverage for punitive or exemplary damages may not be excluded from liability policies.

(6)	Tort claims of any kind against the insurer, and claims against the insurer for bad faith or wrongful settlement practices.

Insurers Supervisions, Rehabilitation and Liquidation Model Act (1977 Version of Model 555)

Article III.  Formal Proceedings
Section 42.	Priority of Distribution

C. 	Class 3. All claims under policies for losses incurred, including third party claims, all claims against the insurer for liability for bodily injury or for injury to or destruction of tangible property which are not under policies, and all claims of a guaranty association or foreign guaranty association. All claims under life insurance and annuity policies, whether for death proceeds, annuity proceeds, or investment values shall be treated as loss claims. That portion of any loss, indemnification for which is provided by other benefits or advantages recovered by the claimant, shall not be included in this class, other than benefits or advantages recovered or recoverable in discharge of familial obligations of support or by way of succession at death or as proceeds of life insurance, or as gratuities. No payment by an employer to his employee shall be treated as a gratuity.
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