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Insuring the Risk in the 
Emerging Cannabis Market



Green Earth Wellness Center LLC v. Atain Specialty Insurance Co., 
163 F.Supp.3d 821 (Dist. CO 2016)

• “Contraband” exclusion / public policy arguments
– “[E]xclusion is rendered ambiguous by the difference between the 

federal government’s de jure and de facto public policies regarding 
state regulated medical marijuana.”

– Atain knew that Green Earth was operating a medical marijuana 
business. 

“The parties shared a mutual intention that the Policy would 
insure the marijuana inventory and that the Contraband 
exclusion would not apply.”



Green Earth Wellness Center LLC v. Attain Specialty Insurance 
Co., 163 F.Supp.3d 821 (Dist. CO 2016)

• The court declined to follow prior decisions, including Tracy v USAA 
Casualty Ins. Co., 2012 WL 928186 (Dist. HI 2012)
“Particularly in light of several additional years evidencing a continued 
erosion of any clear and consistent federal public policy in this area”

• See also:
– Mann v. Gullickson, 2016 WL 6473215 (N. Dist. CA 2016) (Contract for sale of 

medical marijuana consulting business held enforceable despite federal illegality)
– Green Cross Medical, Inc. v. Gally, 242 Ariz. 293 (2017) (Lease agreement by 

dispensary operator held enforceable against landlord despite federal illegality)



Indemnity and Additional Insured Issues

• Is an indemnity agreement legally enforceable in a state that 
has not yet legalized marijuana?

• Are there problems caused by naming out of state production 
and supply chain partners as additional insureds?



How Does the Policy Define Cannabis?

• Growing plants and/or finished product?
• Seeds, resin and/or derivatives?
• Manufactured concentrates?
• Medicinal and/or adult use cannabis?
• CBD only?
• Industrial hemp?

Beware of synthetic cannabis! 



Current Challenges (GL/Product Policies)

• Shared Limits with GL on same Coverage form
• Non-Stacking Endorsement on Claims Made form
• No Duty to Defend
• Exclusions

– Illegal Acts / Schedule 1 / Contraband
– Smoking Product 
– Health hazard  
– Mental/physical impairment caused by cannabis 
– Vape cartridges/batteries



Coverage Needed by the Industry

• General Liability / GL Excess

• Product Liability / Product Excess

• Property / 3rd Party

• Crop / Living Plants

• Cargo / Money and Securities

• Commercial Auto / Personal Auto



Coverage Needed by the Industry
• Professional Liability

– E&O, D&O, Management Liability

• Employment Practices Liability

• Intellectual Property

• Cyber

• Event / Vendor Liability

• Workers Compensation



What Cannabis Insurance is Required for a 
Licensed Operator?
• California

Bureau of Cannabis Control insurance requirement:

Some local jurisdictions in CA also require product liability 
insurance



“The insurance shall also cover bodily injury, including 
disease, illness and death, and property damage arising out 
of the licensee’s premises/operations, products, and personal 
injury.”





FinCEN Guidelines
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Weed and Work
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Unfair Competition




