
IN THE COURT OF APPEALS

OF THE STATE OF NEW MEXICО

Appeal No. 23186CHARLES G. BERRY,

for himself and all others similarly situated,

V.

COURT OF APPEALS OF NEW MEXICO

FILED

JUN 1 3 2002

Oitise R Wallee
Appellee/Plaintiff,

Santa Fe County
Cause No. D0101-CV-2000-2602

FEDERAL KEMPER LIFE ASSURANCE CO.,

Appellant/Defendant.

MOTION FOR LEAVE TO FILE AMICUS CURIAE MEMORANDUM BY

NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS

COMES NOW the National Association of Insurance Commissioners (NAIC) and

moves for leave to file as amicus curiae its Memorandum in this cause regarding the Order

for Class Certification, a copy of the proposed Amicus Memorandum is attached hereto as

Exhibit A. In support of this Motion, the NAIC states as follows:

1. The National Association of Insurance Commissioners (NAIC) is a non-profit

corporation whose membership consists solely of the Commissioners, Directors,

Superintendents or other individuals who by law are charged with the principal

responsibility of supervising the business of insurance within each State, territory or insular

possession of the United States. Started in 1871, it is the nation's oldest association of

state government officials. In submitting this brief, the NAIC seeks to demonstrate its

interest in this proceeding and to fulfill the purpose of the NAIC, as set out in its Certificate

of Incorporation:

... to assist state insurance regulators, individually and collectively, in
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serving the public interest and achieving the following fundamental
insurance regulatory goals in a responsive, efficient and cost-effective

manner, consistent with the wishes of its members:

1. Protect the public interest, promote competitive markets and

facilitate the fair and equitable treatment of insurance

consumers;

2. Promote, in the public interest, the reliability, solvency, and
financial solidity of insurance institutions; and

3. Support and improve state regulation of insurance.

2. The members of the NAIC believe that the nationwide certification of class action

lawsuits that base the class members' recovery solely on the law of the forum do grave

damage to the efforts of state legislators and state insurance regulators in other states to

regulate the businesses of insurance in their respective states in accordance with the

public policy dictated by their own citizens.

3. The members of the NAIC further believe that the imposition of the law of the

forum on participants in the business of insurance in other states with no reasonable

connection to the forum state violate prior holdings of the U.S. Supreme Court and conflict

with the due process and full faith and credit clauses of the U.S. Constitution.

4. The filing of the accompanying Memorandum by amicus curiae, if granted, will not

unduly prolong the proceedings or otherwise prejudice the rights of the existing parties.

Amicus curiae seeks only to file its Memorandum to aid the court in considering the

nationwide consequences of certifying a multi-state class in this cause without due

consideration for the statutes, regulations, case law and public policy of other states where

potential class members are citizens and have no connection to New Mexico.

WHEREFORE, the NAIC prays it be granted leave to file its Memorandum as

amicus curiae in this cause.
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Respectfully submitted,

SIMONE, ROBERTS & WEISS, P.A.

By:
Randal W. Roberts

Attorney for the National Association of Insurance

Commissioners As Amicus Curiae in Support of Defendant-

Appellant
8102 Menaul Blvd. N.E.

Albuquerque, NM 87110

(505) 298-9400

CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the foregoing was served upon the

following person(s) via U.S. Mail, with first-class postage prepaid, on this 12th day of June,
2002:
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