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Draft: 1/3/23 
 

Receivership and Insolvency (E) Task Force 
Tampa, Florida 

December 14, 2022 
 
The Receivership and Insolvency (E) Task Force met in Tampa, FL, Dec. 14, 2022. The following Task Force members 
participated: James J. Donelon, Chair, represented by Tom Travis (LA); Cassie Brown, Vice Chair, represented by 
Brian Riewe (TX); Lori K. Wing-Heier represented by David Phifer (AK); Michael Conway represented by Rolf 
Kaumann (CO); Andrew N. Mais represented by Jared Kosky (CT); Trinidad Navarro represented by Tom Hudson 
(DE); Colin M. Hayashida represented by Patrick P. Lo (HI); Doug Ommen represented by Kim Cross (IA); Dana 
Popish Severinghaus represented by Kevin Baldwin (IL); Vicki Schmidt represented by Chut Tee (KS); Sharon P. 
Clark represented by Jeff Gaither (KY); Gary D. Anderson represented by Christopher Joyce (MA); Timothy N. 
Schott represented by Robert Wake (ME); Chlora Lindley-Myers represented by Shelley Forrest (MO); Troy 
Downing represented by Steve Matthews (MT); Eric Dunning represented by Justin Schrader (NE); Marlene Caride 
represented by David Wolf (NJ); Glen Mulready represented by Donna Willson and Jamin Dawes (OK); Michael 
Humphreys represented by Laura Lyon Slaymaker and Crystal McDonald (PA); Elizabeth Kelleher Dwyer 
represented by Matt Gendron (RI); Michael Wise represented by Ryan Basnett (SC); Carter Lawrence represented 
by Scott McAnally (TN); Jon Pike represented by Reed Stringham (UT); and Mike Kreidler (WA). 
 
1. Adopted its Oct. 11 and Summer National Meeting Minutes 
 
The Task Force met Oct. 11 and took the following action: 1) exposed a Request for NAIC Model Law Development 
to amend the Property and Casualty Insurance Guaranty Association Model Act (#540) for a 30-day public 
comment period ending Nov. 11; and 2) adopted a memorandum of understanding for pre-liquidation planning. 
 
Phifer made a motion, seconded by Baldwin, to adopt the Task Force’s Oct. 11 (Attachment One) and Aug. 11 (see 
NAIC Proceedings – Summer 2022, Receivership and Insolvency (E) Task Force) minutes. The motion passed 
unanimously. 
 
2. Adopted a Request for NAIC Model Law Development to Amend Model #540 
 
Travis said the Task Force exposed a Request for NAIC Model Law Development to amend Model #540 for 
cybersecurity insurance for a 30-day public comment period ending Nov. 11. No comments were received. 
 
Kaumann made a motion, seconded by Wake, to adopt the Request for NAIC Model Law Development to amend 
Model #540 (Attachment Two). The motion passed unanimously. 
 
3. Adopted the Report of the Receiver’s Handbook (E) Subgroup 

 
Baldwin said the Receiver’s Handbook (E) Subgroup plans to meet in December to adopt Chapters 3, 4, and 5 of 
the Receiver’s Handbook for Insurance Company Insolvencies (Receiver’s Handbook). At the same meeting, the 
Subgroup will expose Chapters 6 and 7 for public comment. Baldwin said the drafting groups are continuing to 
make progress on the remaining chapters. 
 
Wilson made a motion, seconded by Phifer, to adopt the report of the Receiver’s Handbook (E) Subgroup. The 
motion passed unanimously. 
 
 
4. Adopted the Report of the Receivership Financial Analysis (E) Working Group 
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Wilson said the Receivership Financial Analysis (E) Working Group plans to meet Dec. 14 in regulator-to-regulator 
session, pursuant to paragraph 3 (specific companies, entities or individuals) of the NAIC Policy Statement on Open 
Meetings, to discuss companies in receivership. 
 
Phifer made a motion, seconded by Kaumann, to adopt the report of the Receivership Financial Analysis (E) 
Working Group. The motion passed unanimously. 
 
5. Adopted the Report of the Receivership Law (E) Working Group 

 
Baldwin said the Receivership Law (E) Working Group met twice this fall to address the Request for NAIC Model 
Law Development to amend Model #540 related to the coverage of policies that are subject to restructuring 
mechanisms, specifically insurance business transfers (IBTs) and corporate divisions (CDs). 
 
The Working Group exposed the original proposal and received comments and alternative amendments. The 
comments raised some additional considerations and scenarios specifically around novation and assumptions, as 
well as which sections of Model #540 may also be affected. Since those considerations needed to be discussed 
further before settling on a final draft amendment, a small drafting group of Working Group members, the 
National Conference of Insurance Guaranty Funds (NCIGF), and interested parties was formed and is working 
through those considerations. The drafting group met Nov. 30 and plans to have a second draft of amendments 
sometime after the new year. If the new Request for NAIC Model Law Development to amend Model #540 for 
cybersecurity insurance is adopted by the Executive (EX) Committee in early 2023, the Working Group 
will coordinate the delivery of both sets of amendments so they can be adopted and available for state legislative 
consideration at the same time. 
  
Baldwin said the memorandum of understanding for pre-liquidation planning for property/casualty (P/C) insurers 
was adopted by the Task Force on Oct. 11 and was subsequently adopted by the Financial Condition (E) Committee 
on Nov. 15. The memorandum of understanding is posted to the Task Force web page and available for state 
insurance regulators’ use. The memorandum of understanding is an optional tool state insurance regulators and 
receivers can use to collaborate and share information with guaranty funds in the pre-liquidation planning period. 
The Working Group previously adopted sending referrals to the various working groups that maintain analysis and 
examination handbooks to include and/or reference the memorandum of understanding. Those referrals have 
been sent for consideration by those working groups in 2023. 
 
Slaymaker made a motion, seconded by Gendron, to adopt the report of the Receivership Law (E) Working Group, 
including its Nov. 7 (Attachment Three) and Sept. 14 (Attachment Four) minutes. The motion passed unanimously. 

 
6. Heard a Report of the Receiver’s UDS Ad Hoc Group 
 
Slaymaker said the NCIGF has a technical group looking at making upgrades to the Uniform Data Standards (UDS). 
The ad hoc group are state insurance department volunteers led by Pennsylvania who met with the technical 
group to coordinate with the aim of gaining more buy-in from stakeholders and receivers. The technical group is 
looking for additional technical volunteers to participate in developing revisions. The technical group plans to 
meet again in the Spring of 2023.  
 
7. Discussed Takeaways from the TJA Related to Resolution 
 
Wake said the International Association of Insurance Supervisors (IAIS) adopted the Holistic Framework for 
Systemic Risk in the Insurance Sector (Holistic Framework) in 2019 with the goal of moving away from the top-
down Global Systemically Important Institution (G-SII) designation process in favor of incorporating an activities-
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based approach and developing a set of standards better reflective of the tools and practices appropriate for the 
mitigation of systemic risk. The NAIC is happy to see the Financial Stability Board (FSB) Plenary last week endorse 
the Holistic Framework and announce that it has decided to discontinue the annual identification of G-SIIs.  The 
FSB’s decision follows the conclusion of the IAIS Targeted Jurisdictional Assessment (TJA) to understand how key 
insurance market jurisdictions are progressing towards implementation of the Holistic Framework. The U.S. was 
one of 10 assessed jurisdictions, and to represent the U.S. system, Connecticut, New Jersey, and New York 
volunteered and participated in the assessment. The FSB’s determination was based on the Comprehensive 
Report delivered from the IAIS to the FSB in November 2022, and it largely focused on the outcomes of the Global 
Monitoring Exercise (GME) and collective discussion, in addition to the TJA. In recognizing the Holistic Framework 
as a superior approach, the FSB’s public announcement of its decision notes that it will continue to receive updates 
from the IAIS regarding further implementation of the Holistic Framework and outcomes from the annual GME. 
In its annual Resolution Report, the FSB will also publish a list of insurers subject to resolution planning and 
resolvability assessments by jurisdictional authorities. While the NAIC was outspoken in its criticism of this new 
list, in light of the movement away from identifying firms through lists, the NAIC will encourage the IAIS to 
maintain its role as the chief standard-setting body for the sector, including leading any future discussions on 
follow-up related to the Holistic Framework and the elimination of the G-SII list. 
  
Wake said the primary focus of the TJA was on systemic risk monitoring, which generally falls under the purview 
of the Financial Stability (E) Task Force and the Macroprudential (E) Working Group. However, much of the 
practical review during the assessment period focused on the monitoring and oversight of large, internationally 
active insurance groups (IAIGs). As such, some of the takeaways from participating in the assessment have to do 
with how the NAIC might be able to improve in certain areas of its group supervision efforts. One area that stood 
out as a focal point during much of the assessment process was how U.S. state insurance regulators are working 
with their IAIGs in the areas of recovery and resolution planning. 
 
Wake said for a few areas noted where the U.S. could use some improvement, in looking across the TJA results, 
the U.S. had a lot of company, and it was ahead of the curve in some of the common problem areas, such as the 
supervision of insurer information systems. The areas most identified as needing improvement for the U.S. were 
also areas identified as needing improvement in general: 1) recovery and resolution planning; 2) resolvability 
assessment; and 3) the establishment and operation of crisis management groups before a crisis is on the horizon. 
Wake said the banking sector is supposedly ahead of the insurance sector here, and banking supervisors have 
been driving the development of many of these standards in ways that are arguably excessively bank-centric, but 
banking supervisors have expressed concern that their systems are not necessarily as effective on the ground as 
they look on paper. 
 
Schrader said he agrees with Wake’s report. He said the Group Solvency Issues (E) Working Group proposed 
collaborating with the Receivership and Insolvency (E) Task Force on a project to develop common tools or a 
template for use by U.S. lead states in discussing the U.S. resolution with other foreign jurisdictions to present a 
consistent message. A lot of the discussions occurs through supervisory colleges. The Working Group did not have 
this as a top priority in 2023 but would welcome coordination and involvement from the Task Force.. 
 
Kosky said Connecticut participated in the TJA. He said he agrees with Wake’s comments. 
 
Jane Koenigsman (NAIC) said the template would include a summary of U.S. receivership laws and processes 
intended to be used by state insurance regulators when discussing the U.S. system for resolution with 
international jurisdictions or when asked for such information for resolution planning during supervisory colleges 
or crisis management groups. As Schrader indicated, this template would enable consistent messaging about the 
U.S. resolution system to other jurisdictions without each state having to re-write such a summary. 
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Travis said hearing no objection, the Task Force agrees to collaborate with the Working Group in 2023 to develop 
a template explaining the U.S. resolution laws and practices for use by lead state insurance regulators. 
 
8. Heard an Update on International Activities 
 
Wake said the IAIS Resolution Working Group had its first post-COVID-19 in-person meeting and finalized a new 
draft of the application paper on policyholder protection schemes, which has been sent for review to its parent 
committee, the Policy Development Committee (PDC), and the Macroprudential Committee (MPC).  A meeting is 
tentatively scheduled for February 2023 to discuss further revisions in response to the PDC and MPC comments, 
and then the paper will be sent to the IAIS Executive Committee for public consultation. 
 
Having no further business, the Receivership and Insolvency (E) Task Force adjourned. 
 
SharePoint/NAIC Support Staff Hub/Member Meetings/E CMTE/RITF/2022 Fall NM/RITF_Minutes121422.docx 
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Draft: 10/26/22 
 

Receivership and Insolvency (E) Task Force 
Virtual Meeting 

October 11, 2022 
 
The Receivership and Insolvency (E) Task Force met Oct. 11, 2022. The following Task Force members participated: 
James J. Donelon, Chair (LA); Cassie Brown, Vice Chair, represented by Brian Riewe (TX); Mark Fowler represented 
by Marie McKitt (AL); Andrew N. Mais represented by Jared Kosky (CT); Trinidad Navarro represented by Nicole 
Brittingham (DE); David Altmaier represented by Lorrie Arterburn (FL); Colin M. Hayashida represented by Patrick 
Lo (HI); Doug Ommen represented by Kim Cross (IA); Dana Popish Severinghaus represented by Kevin Baldwin (IL); 
Vicki Schmidt represented by Tish Becker (KS); Sharon P. Clark represented by Vicki Lloyd (KY); Gary D. Anderson 
represented by Christopher Joyce (MA); Timothy N. Schott represented by Robert Wake (ME); Chlora Lindley-
Myers represented by Shelley Forrest and John Rehagen (MO); Mike Causey represented by Jackie Obusek (NC); 
Eric Dunning represented by Justin Schrader (NE); Judith L. French represented by Matt Walsh (OH); Glen 
Mulready represented by Donna Wilson and Jamin Dawes (OK); Michael Humphreys represented by Laura Lyon 
Slaymaker (PA); Alexander S. Adams Vega represented by Brenda Perez (PR); Michael Wise represented by 
Geoffrey Bonham (SC); Carter Lawrence represented by Trey Hancock (TN); Jon Pike represented by Reed 
Stringham (UT); and Mike Kreidler represented by Steve Drutz (WA). 
 
1. Exposed a Request for NAIC Model Law Development to Amend Model #540 
 
Commissioner Donelon said a proposal to amend the Property and Casualty Insurance Guaranty Association Model 
Act (#540) was received from the National Conference of Insurance Guaranty Funds (NCIGF) to address guaranty 
fund coverage of cybersecurity insurance (Attachment One-A). At the Summer National Meeting, the Executive 
(EX) Committee approved a request to amend Model #540 for revisions specific to restructuring mechanisms. The 
Receivership Law (E) Working Group is currently working on those revisions. Since that request was limited to a 
specific topic, if the Task Force agrees to amend Model #540 for cybersecurity insurance, a second request will 
need to be approved by Executive (EX) Committee. 
 
Roger Schmelzer (NCIGF) said the NCIGF identified the possibility of a readiness threat of not being prepared for 
a cybersecurity insurance liquidation: Either a company that writes cybersecurity exclusively or that writes it is a 
one line of business. He said the NCIGF legal committee lead by Rowe Snyder (Locke Lord LLP) has done a lot of 
research over the past year.  
 
Mr. Snyder summarized the proposed amendments to Model #540. He said the NCIGF legal committee studied 
cybersecurity insurance at a technical level. The NCIGF’s memorandum reflects the findings and recommendations 
from several meetings conferring with different experts in the cybersecurity area. The NCIGF’s proposed 
amendments to sections of Model #540 were drafted with a minimalized approach. It wants to give state guaranty 
associations the solvency tools needed to handle a cybersecurity insurance claim. The amendments do not erase 
all the challenges in handling these claims. There would be a lot of planning to get ready for such an insolvency.  
 
Mr. Snyder said there are four amendments: 
 

• In Section 3.E, the amendment confirms guaranty fund coverage for cybersecurity insurance. The change 
amends the exclusion of warranties and service contract from guaranty fund coverage. The reason for this 
is that a range of services paid for under a cybersecurity insurance policy are varied and novel compared 
to traditional property/casualty (P/C) products. He said the amendments propose to clarify the exclusion 
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of warranties and service contracts because services and restoration of computer systems, database, and 
etc., are inherent parts of these types of policies. The drafting note in Section 3 states: “This Act focuses 
on property and liability kinds of insurance and therefore exempts those kinds of insurance deemed to 
present problems quite distinct from those of property and liability insurance.” This confirms that Model 
#540 has not been drafted to think about the kinds of services and protections inherent in cybersecurity 
insurance. The determination of coverage will be a state-by-state analysis, but the amendments are 
believed to be appropriate. 

• In Section 5.I., it is proposed to add a definition of cybersecurity insurance.  
• In Section 8.A.(1)(iii), it is proposed that there is one claim cap applicable on a guaranty fund coverage for 

each cybersecurity incident. Policies contain a similar provision, but a statutory provision is believed to be 
appropriate. Mr. Synder said the NCIGF believes that one claim cap is applicable based on the number of 
consumers that could be impacted and based on the extent of accurate data about the cost of a 
cybersecurity event. He said a large number of cybersecurity events occur at small or medium-sized 
businesses with losses of $2 million in revenue. Therefore, the NCIGF believes this cap is appropriate for 
this size company. 

• In Section 8.A.(4), it is proposed to provide state guaranty associations with unequivocal and express 
authority to point and replace, if necessary, the specialized service providers, as well as defense counsel. 
Specialized services providers include a variety of services not in typical P/C insurance such as forensic 
experts and reputational repair experts.  
 

Additionally, in Section 13.B., Mr. Snyder said the objective of the amendments is to provide for clear pay and 
recover rights for state guaranty funds where those guaranty funds have high net worth policyholder coverage 
exclusions. Due to the nature of the cybersecurity claims being more urgent than normal claims, it requires an 
immediate response from forensic experts, breach coaches, and other service providers. There is no time to vet 
the net worth of any policyholder. The amendments allow a state guaranty association to act quickly with 
confidence to do what is necessary. When the net worth of the policyholder is determined, consistent with the 
public policy in that state, the cost of handling that policy can be transferred back to the high new worth 
policyholder. All states have these high-net-worth exclusions, which are triggered at $25 million or $50 million of 
net worth. 
 
Mr. Snyder said the NCIGF’s memorandum asks for collaboration with all stakeholders in the insurance resolution 
process in making these amendments and any other changes necessary to the law or planning process.  
Mr. Schmelzer said the NCIGF has been in contact with industry, and industry has had a lot of input into this 
proposal. He said the NCIGF has told industry it would pursue these amendments to states’ laws, and it would be 
helpful for Model #540 to be amended to propel those changes in states’ laws. 
 
Mr. Baldwin made a motion, seconded by Mr. Kosky, to expose the Request for NAIC Model Law Development to 
amend Model #540 for a 30-day public comment period ending Nov. 10 (Attachment Two). The motion passed 
unanimously. 
 
2. Requested Regulator Volunteers for Ad Hoc Feedback on UDS Revisions 
 
Commissioner Donelon said the P/C guaranty funds are considering future enhancements to the Uniform Data 
Standards (UDS). UDS is a data format for transferring data from an insurer to the P/C guaranty funds in 
liquidation. Pennsylvania attends the meetings with the guaranty funds about UDS and would like to discuss 
regulator input into future enhancements.  
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Ms. Slaymaker said there is a small group meeting, facilitated by the NCIGF, concerning the possible formation of 
a new UDS 3.0 platform. She said Pennsylvania is leading a small team within the group tasked with getting input 
and participation by stakeholders from within the receivership and guaranty fund communities. She asked if the 
Task Force could coordinate on this process. Commissioner Donelon asked about the time frame for this project. 
Ms. Slaymaker said it is a long-term project and is not expected to result in changes for probably several years.  
 
Commissioner Donelon said that if the Task Force agrees that it would like state insurance departments to provide 
input, the Task force could ask for a few states to volunteer to participate with Pennsylvania on an ad hoc basis 
and report back to the Task Force. If the NCIGF and the guaranty funds would like the state regulator’s approval 
of the revised UDS forms, he said the Task Force can consider doing that once the revisions are made.  
 
Hearing no objection, with Pennsylvania as the lead, Commissioner Donelon asked for volunteers. Illinois, 
Louisiana, and Oklahoma volunteered to participate. Jane Koenigsman (NAIC) said other state insurance 
departments that wish to volunteer can notify her.  
 
3. Adopted a Memorandum of Understanding for Pre-Liquidation Planning 
 
Mr. Baldwin said the Receivership Law (E) Working Group met several times in 2022 to address a referral from the 
Task Force to consider proposals presented by NCIGF related to pre-liquidation coordination and information 
sharing. The option that the Working Group chose to pursue was a memorandum of understanding that could be 
entered into by receivers and guaranty funds during the process of planning for a liquidation to provide a legal 
ability to share information in advance of liquidation. The memorandum is an optional tool that can be customized 
to the unique circumstances of a given receivership. It is applicable to P/C liquidations as the National Organization 
of Life and Health Guaranty Associations (NOLHGA) has indicated it has mechanisms that it has used for 
coordination in pre-liquidation planning.  
 
The Working Group reviewed the memorandum by section and worked collaboratively with the NCIGF to make 
edits. The memorandum was exposed for a 45-day public comment period, and no comments on the content of 
the memorandum were received. On Sept. 14, the Working Group adopted the memorandum without any 
objections. The Working Group also adopted sending referrals to NAIC analysis and examination working groups 
that maintain analysis and examination handbooks to request a reference and description of the memorandum 
be included within pre-receivership guidance. Additionally, guidance will be considered for the Receiver’s 
Handbook for Insurance Company Insolvencies (Receiver’s Handbook). The referrals are subject to the 
memorandum’s final adoption. 
 
Mr. Wake made a motion, seconded by Mr. Stringham, to adopt the memorandum (Attachment One-B). The 
motion passed unanimously. 
 
Having no further business, the Receivership and Insolvency (E) Task Force adjourned. 
 
SharePoint/NAIC Support Staff Hub/Member Meetings/E CMTE/RITF/2022 Fall NM/RITF_Minutes101122.docx 
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PROPERTY AND CASUALTY INSURANCE GUARANTY ASSOCIATION MODEL ACT 

Table of Contents
  
Section 1. Title 
Section 2. Purpose Section 
Section 3. Scope 
Section 4. Construction 
Section 5. Definitions 
Section 6. Creation of the Association 
Section 7. Board of Directors 
Section 8. Powers and Duties of the Association 
Section 9. Plan of Operation 
Section 10. Duties and Powers of the Commissioner 
Section 11. Coordination Among Guaranty Associations  
Section 12. Effect of Paid Claims Section 13 
Section 13. [Optional] Net Worth Exclusion 
Section 14. Exhaustion of Other Coverage 
Section 15. Prevention of Insolvencies 
Section 16. Tax Exemption 
Section 17. Recoupment of Assessments 
Section 18. Immunity 
Section 19. Stay of Proceedings 
  
  
Section 1. Title  
  
This Act shall be known as the [State] Insurance Guaranty Association Act. 
  
Section 2. Purpose
  
The purpose of this Act is to provide a mechanism for the payment of covered claims under certain insurance policies, to avoid 
excessive delay in payment and to the extent provided in this Act minimize financial loss to claimants or policyholders because 
of the insolvency of an insurer, and to provide an association to assess the cost of such protection among insurers. 
  
Section 3. Scope
  
This Act shall apply to all kinds of direct insurance, but shall not be applicable to the following: 
  

A. Life, annuity, health or disability insurance; 
  

B. Mortgage guaranty, financial guaranty or other forms of insurance offering protection against investment 
risks; 

  
C. Fidelity or surety bonds, or any other bonding obligations; 

  
D. Credit insurance, vendors’ single interest insurance, or collateral protection insurance or any similar 

insurance protecting the interests of a creditor arising out of a creditor-debtor transaction; 
  

E. Other than coverages that may be set forth in a cybersecurity insurance policy, insurance Insurance of 
warranties or service contracts including insurance that provides for the repair, replacement or service of 
goods or property, indemnification for repair, replacement or service for the operational or structural failure 
of the goods or property due to a defect in materials, workmanship or normal wear and tear, or provides 
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reimbursement for the liability incurred by the issuer of agreements or service contracts that provide such 
benefits; 

  
F. Title insurance; 

  
G. Ocean marine insurance; 

  
H. Any transaction or combination of transactions between a person (including affiliates of such person) and an 

insurer (including affiliates of such insurer) which involves the transfer of investment or credit risk 
unaccompanied by transfer of insurance risk; or 

  
I. Any insurance provided by or guaranteed by government. 

  
Drafting Note: This Act focuses on property and liability kinds of insurance and therefore exempts those kinds of insurance deemed to present problems quite 
distinct from those of property and liability insurance. The Act further precludes from its scope certain types of insurance that provide protection for investment 
and financial risks. Financial guaranty is one of these. The NAIC Life and Health Insurance Guaranty Association Model Act provides for coverage of some, 
of the lines excluded by this provision. 

For purposes of this section, “Financial guaranty insurance” includes any insurance under which loss is payable upon proof of occurrence of any of the following 
events to the damage of an insured claimant or obligee: 

1. Failure of any obligor or obligors on any debt instrument or other monetary obligation, including common or preferred stock, to pay when due the 
principal, interest, dividend or purchase price of such instrument or obligation, whether failure is the result of a financial default or insolvency and 
whether or not the obligation is incurred directly or as guarantor by, or on behalf of, another obligor which has also defaulted; 

2. Changes in the level of interest rates whether short term or long term, or in the difference between interest rates existing in various markets; 

3. Changes in the rate of exchange of currency, or from the inconvertibility of one currency into another for any reason; 

4. Changes in the value of specific assets or commodities, or price levels in general. 

For purposes of this section, “credit insurance” means insurance on accounts receivable. 

The terms “disability insurance” and “accident and health insurance,” and “health insurance” are intended to be synonymous. Each State will wish to examine 
its own statutes to determine which is the appropriate phrase. 

A State where the insurance code does not adequately define ocean marine insurance may wish to add the following to Section 5, Definitions: “Ocean marine 
insurance” means any form of insurance, regardless of the name, label or marketing designation of the insurance policy, which insures against maritime perils 
or risks and other related perils or risks, which are usually insured against by traditional marine insurance, such as hull and machinery, marine builders risk, 
and marine protection and indemnity. Perils and risk insured against include without limitation loss, damage, expense or legal liability of the insured for loss, 
damage or expense arising out of or incident to ownership, operation, chartering, maintenance, use, repair or construction of any vessel, craft or instrumentality 
in use in ocean or inland waterways for commercial purposes, including liability of the insured for personal injury, illness or death or for loss or damage to the 
property of the insured or another person. 
  
Section 4. Construction  
  
This Act shall be construed to effect the purpose under Section 2 which will constitute an aid and guide to interpretation. 
  
Section 5. Definitions
  
As used in this Act: 
  
[Optional: 

A. “Account” means any one of the three accounts created by Section 6.] 

Drafting Note: This definition should be used by those States wishing to create separate accounts for assessment purposes. For a note on the use of separate 
accounts for assessments see the Drafting Note after Section 6. If this definition is used, all subsequent subsections should be renumbered. 
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A. “Affiliate” means a person who directly, or indirectly, through one or more intermediaries, controls, is 
controlled by, or is under common control with another person on December 31 of the year immediately 
preceding the date the insurer becomes an insolvent insurer.

  
B. “Association” means the [State] Insurance Guaranty Association created under Section 6.

  
C. “Association similar to the association” means any guaranty association, security fund or other insolvency 

mechanism that affords protection similar to that of the association. The term shall also include any property 
and casualty insolvency mechanism that obtains assessments or other contributions from insurers on a 
preinsolvency basis. 

Drafting Note: There are two options for handling claims assumed by a licensed carrier from an unlicensed carrier or self insurer. Alternative 1 provides that 
these claims shall be covered by the guaranty association if the licensed insurer becomes insolvent subsequent to the assumption. Alternative 2 provides 
coverage only if the assuming carrier makes a payment to the guaranty association in an amount equal to that which the assuming carrier would have paid in 
guaranty association assessments had the insurer written the assumed business itself. If a State wishes to adopt Alternative 1, it must select Alternative 1 in 
Section 5D and Alternative 1a or 2a in Section 8A(3). If a State wishes to adopt Alternative 2, it must select Alternative 2 in Section 5D and Q and Alternative 
1b or 2b in Section 8A(3).  
Policy obligations that have been assumed by the insolvent insurer, prior to the entry of a 

D. [Alternative 1] “Assumed claims transaction” means the following: 
  

(1) Policy obligations that have been assumed by the insolvent insurer, prior to the entry of a final order 
of liquidation, through a merger between the insolvent insurer and another entity obligated under 
the policies; or 

  
(2) An assumption reinsurance transaction in which all of the following has occurred: 

  
(a) The insolvent insurer assumed, prior to the entry of a final order of liquidation, the claim 

or policy obligations of another insurer or entity obligated under the claims or policies: 
and 

  
(b) The assumption of the claim or policy obligations has been approved, if such approval is 

required, by the appropriate regulatory authorities; and 
  

(c) As a result of the assumption, the claim or policy obligations became the direct obligations 
of the insolvent insurer through a novation of the claims or policies 

    [Alternative 2] “Assumed claims transaction” means the following: 
  

(1) Policy obligations that have been assumed by the insolvent insurer, prior to the entry of a final order 
of liquidation, through a merger between the insolvent insurer and another entity obligated under 
the policies, and for which Assumption Consideration has been paid to the applicable guaranty 
associations, if the merged entity is a non-member insurer; or 

  
(2) Policy obligations that have been assumed by the insolvent insurer, prior to the entry of a final order 

of liquidation, pursuant to a plan, approved by the domestic commissioner of the assuming insurer, 
which: 

  
(a) Transfers the direct policy obligations and future policy renewals from one insurer to 

another insurer; and 
  
(b) For which Assumption Consideration has been paid to the applicable guaranty associations, 

if the assumption is from a non-member insurer.  
  

(c) For purposes of this section the term non-member insurer also includes a self-insurer, non-
admitted insurer and risk retention group; or 
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(3) An assumption reinsurance transaction in which all of the following has occurred: 
  

(a) The insolvent insurer assumed, prior to the entry of a final order of liquidation, the claim 
or policy obligations of another insurer or entity obligated under the claims or policies; 

  
(b) The assumption of the claim or policy obligations has been approved, if such approval is 

required, by the appropriate regulatory authorities; and 
  
(c) As a result of the assumption, the claim or policy obligations became the direct obligations 

of the insolvent insurer through a novation of the claims or policies. 
  

E. “Claimant” means any person instituting a covered claim, provided that no person who is an affiliate of the 
insolvent insurer may be a claimant. 

F. “Commissioner” means the Commissioner of Insurance of this State.
  
Drafting Note: Use the appropriate title for the chief insurance regulatory official wherever the term “commissioner” appears. 

G. “Control” means the possession, direct or indirect, of the power to direct or cause the direction of the 
management and policies of a person, whether through the ownership of voting securities, by contract other 
than a commercial contract for goods or nonmanagement services, or otherwise, unless the power is the result 
of an official position with or corporate office held by the person. Control shall be presumed to exist if a 
person, directly or indirectly, owns, controls, holds with the power to vote, or holds proxies representing, ten 
percent (10%) or more of the voting securities of any other person. This presumption may be rebutted by a 
showing that control does not exist in fact. 

  
H. “Covered claim” means the following: 

  
(1) An unpaid claim, including one for unearned premiums, submitted by a claimant, which arises out 

of and is within the coverage and is subject to the applicable limits of an insurance policy to which 
this Act applies, if the insurer becomes an insolvent insurer after the effective date of this Act and: 
the policy was either issued by the insurer or assumed by the insurer in an assumed claims 
transaction; and 

  
(a) The claimant or insured is a resident of this State at the time of the insured event, provided 

that for entities other than an individual, the residence of a claimant, insured or policyholder 
is the State in which its principal place of business is located at the time of the insured 
event; or  

  
(b) The claim is a first party claim for damage to property with a permanent location in this 

State. 
  

(2) Except as provided elsewhere in this section, “covered claim” shall not include: 
  

(a) Any amount awarded as punitive or exemplary damages; 
  

(b) Any amount sought as a return of premium under any retrospective rating plan; 
  

(c) Any amount due any reinsurer, insurer, insurance pool or underwriting association, health 
maintenance organization, hospital plan corporation, professional health service 
corporation or self-insurer as subrogation recoveries, reinsurance recoveries, contribution, 
indemnification or otherwise. No claim for any amount due any reinsurer, insurer, 
insurance pool, underwriting association, health maintenance organization, hospital plan 
corporation, professional health service corporation or self-insurer may be asserted against 
a person insured under a policy issued by an insolvent insurer other than to the extent the 
claim exceeds the association obligation limitations set forth in Section 8 of this Act; 
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(d) Any claims excluded pursuant to Section 13 due to the high net worth of an insured; 
  

(e) Any first party claims by an insured that is an affiliate of the insolvent insurer; 
  
(f) Any fee or other amount relating to goods or services sought by or on behalf of any 

attorney or other provider of goods or services retained by the insolvent insurer or an 
insured prior to the date it was determined to be insolvent; 

  
(g) Any fee or other amount sought by or on behalf of any attorney or other provider of goods 

or services retained by any insured or claimant in connection with the assertion or 
prosecution of any claim, covered or otherwise, against the association; 

  
(h) Any claims for interest; or 

  
(i) Any claim filed with the association or a liquidator for protection afforded under the 

insured’s policy for incurred-but-not-reported losses. 
  
Drafting note: The language in this provision referring to claims for incurred-but-not-reported losses has been inserted to expressly include the existing intent 
of this provision and make it clear that “policyholder protection” proofs of claim, while valid to preserve rights against the State of the insolvent insurer under 
the Insurer Receivership Model Act, are not valid to preserve rights against the association. 

I.“Cybersecurity insurance”, for purposes of this Act, includes first and third party coverage, in a policy or 
endorsement, written on a direct, admitted basis for losses and loss mitigation arising out of or relating to data privacy breaches, 
unauthorized information network security intrusions, computer viruses, ransomware, cyber extortion, identity theft, and 
similar exposures. 

Note:  This definition is optional.

  
I. J.“Insolvent insurer” means an insurer that is licensed to transact insurance in this State, either at the time the policy 
was issued, when the obligation with respect to the covered claim was assumed under an assumed claims transaction, or when 
the insured event occurred, and against whom a final order of liquidation has been entered after the effective date of this Act 
with a finding of insolvency by a court of competent jurisdiction in the insurer’s State of domicile. 

Drafting Note: “Final order” as used in this section means an order which has not been stayed. States in which the “final order” language does not accurately 
reflect whether or not the order is subject to a stay should substitute appropriate language consistent with the statutes or rules of the State to convey the intended 
meaning. 
  
J. K.“Insured” means any named insured, any additional insured, any vendor, lessor or any other party identified as an 
insured under the policy. 

K. L.(1) “Member insurer” means any person who: 

(a) Writes any kind of insurance to which this Act applies under Section 3, including the 
exchange of reciprocal or inter-insurance contracts; and 

  
(b) Is licensed to transact insurance in this State (except at the option of the State). 

  
(2) An insurer shall cease to be a member insurer effective on the day following the termination or expiration 

of its license to transact the kinds of insurance to which this Act applies, however, the insurer shall 
remain liable as a member insurer for any and all obligations, including obligations for assessments 
levied prior to the termination or expiration of the insurer’s license and assessments levied after the 
termination or expiration, which relate to any insurer that became an insolvent insurer prior to the 
termination or expiration of the insurer’s license. 
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L. M.“Net direct written premiums” means direct gross premiums written in this State on insurance policies to which 
this Act applies, including policy and membership fees, less the following amounts: (1) return premiums, (2) premiums on 
policies not taken, and (3) dividends paid or credited to policyholders on that direct business. “Net direct written premiums” 
does not include premiums on contracts between insurers or reinsurers. 
  
M. N.“Novation” means that the assumed claim or policy obligations became the direct obligations of the insolvent insurer 
through consent of the policyholder and that thereafter the ceding insurer or entity initially obligated under the claims or policies 
is released by the policyholder from performing its claim or policy obligations. Consent may be express or implied based upon 
the circumstances, notice provided and conduct of the parties. 
  
N. O.“Person” means any individual, aggregation of individuals, corporation, partnership or other entity. 
  
O. P. “Receiver” means liquidator, rehabilitator, conservator or ancillary receiver, as the context requires.
  
Drafting Note: Each State should conform the definition of “receiver” to the definition used in the State’s insurer receivership act. 

P. “SeQ. lf-insurer” means a person that covers its liability through a qualified individual or group self-insurance program 
or any other formal program created for the specific purpose of covering liabilities typically covered by insurance. 

  
Q. R. [Alternative 2b] “Assumption Consideration” shall mean the consideration received by a guaranty 
association to extend coverage to the policies assumed by a member insurer from a non-member insurer in any assumed claims 
transaction including liabilities that may have arisen prior to the date of the transaction. The Assumption Consideration shall 
be in an amount equal to the amount that would have been paid by the assuming insurer during the three calendar years prior 
to the effective date of the transaction to the applicable guaranty associations if the business had been written directly by the 
assuming insurer.  

  
In the event that the amount of the premiums for the three year period cannot be determined, the Assumption 
Consideration will be determined by multiplying 130% against the sum of the unpaid losses, loss adjustment 
expenses, and incurred but not reported losses, as of the effective date of the Assumed claims transaction, 
and then multiplying such sum times the applicable guaranty association assessment percentage for the 
calendar year of the transaction. 

  
The funds paid to a guaranty association shall be allocated in the same manner as any assessments made 
during the three year period. The guaranty association receiving the Assumption Consideration shall not be 
required to recalculate or adjust any assessments levied during the prior three calendar years as a result of 
receiving the Assumption Consideration. Assumption Consideration paid by an insurer may be recouped in 
the same manner as other assessments made by a guaranty association.  

  
Section 6. Creation of the Association 
  
There is created a nonprofit unincorporated legal entity to be known as the [State] Insurance Guaranty Association. All insurers 
defined as member insurers in Section 5K shall be and remain members of the association as a condition of their authority to 
transact insurance in this State. The association shall perform its functions under a plan of operation established and approved 
under Section 9 and shall exercise its powers through a board of directors established under Section 7. 
  
[Alternate Section 6. Creation of the Association 

There is created a nonprofit unincorporated legal entity to be known as the [State] Insurance Guaranty Association. All insurers 
defined as member insurers in Section 5KJ shall be and remain members of the association as a condition of their authority to 
transact insurance in this State. The association shall perform its functions under a plan of operation established and approved 
under Section 9 and shall exercise its powers through a board of directors established under Section 7. For purposes of 
administration and assessment, the association shall be divided into three separate accounts: 

A. The workers’ compensation insurance account; 
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B. The automobile insurance account; and 

C. The account for all other insurance to which this Act applies.] 
  
Drafting Note: The alternate Section 6 should be used if a State, after examining its insurance market, determines that separate accounts for various kinds of
insurance are necessary and feasible. The major consideration is whether each account will have a base sufficiently large to cover possible insolvencies. 
Separate accounts will permit assessments to be generally limited to insurers writing the same kind of insurance as the insolvent company. If this approach is 
adopted the provision of alternate Sections 8A(3) and 8B(6) and optional Section 5A should also be used. 

Section 7. Board of Directors
  

A. The board of directors of the association shall consist of not less than five (5) nor more than [insert number] 
persons serving terms as established in the plan of operation. The insurer members of the board shall be 
selected by member insurers subject to the approval of the commissioner. Vacancies on the board shall be 
filled for the remaining period of the term by a majority vote of the remaining insurer members subject to the 
approval of the commissioner. If no members are selected within sixty (60) days after the effective date of 
this Act, the commissioner may appoint the initial members of the board of directors. Two (2) persons, who 
must be public representatives, shall be appointed by the commissioner to the board of directors. Vacancies 
of positions held by public representatives shall be filled by the commissioner. A public representative may 
not be an officer, director or employee of an insurance company or any person engaged in the business of 
insurance. For the purposes of this section, the term “director” shall mean an individual serving on behalf of
an insurer member of the board of directors or a public representative on the board of directors. 

  
Drafting Note: A State adopting this language should make certain that its insurance code includes a definition of “the business of insurance” similar to that 
found in the NAIC Insurer Receivership Model Act. 
  

B. In approving selections to the board, the commissioner shall consider among other things whether all member 
insurers are fairly represented. 

  
C. Members of the board of directors may be reimbursed from the assets of the association for reasonable 

expenses incurred by them as members of the board of directors. 
  

D. Any board member who is an insurer in receivership shall be terminated as a board member, effective as of 
the date of the entry of the order of receivership. Any resulting vacancies on the board shall be filled for the 
remaining period of the term in accordance with the provisions of Subsection A. 

  
E. In the event that a director shall, because of illness, nonattendance at meetings or any other reason, be deemed 

unable to satisfactorily perform the designated functions as a director by missing three consecutive board 
meetings, the board of directors may declare the office vacant and the member or director shall be replaced 
in accordance with the provisions of Subsection A.  

  
F. If the commissioner has reasonable cause to believe that a director failed to disclose a known conflict of 

interest with his or her duties on the board, failed to take appropriate action based on a known conflict of 
interest with his or her duties on the board, or has been indicted or charged with a felony, or misdemeanor 
involving moral turpitude, the commissioner may suspend that director pending the outcome of an 
investigation or hearing by the commissioner or the conclusion of any criminal proceedings. A company 
elected to the board may replace a suspended director prior to the completion of an investigation, hearing or 
criminal proceeding. In the event that the allegations are substantiated at the conclusion of an investigation, 
hearing or criminal proceeding, the office shall be declared vacant and the member or director shall be 
replaced in accordance with the provisions of Subsection A. 

  
Section 8. Powers and Duties of the Association
  

A. The association shall: 
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(1) (a) Be obligated to pay covered claims existing prior to the order of liquidation, arising within thirty 
(30) days after the order of liquidation, or before the policy expiration date if less than thirty (30) 
days after the order of liquidation, or before the insured replaces the policy or causes its cancellation, 
if the insured does so within thirty (30) days of the order of liquidation. The obligation shall be 
satisfied by paying to the claimant an amount as follows: 

  
(i) The full amount of a covered claim for benefits under a workers’ compensation 

insurance coverage; 
  
(ii) An amount not exceeding $10,000 per policy for a covered claim for the return of 

unearned premium; 
  
(iii) An amount not exceeding $500,000 per claimant for all other covered claims.  

(iv) In no event shall the Association be obligated to pay an amount in excess of 
$500,000 for all first- and third-party claims under a policy or endorsement providing or
that is found to provide cybersecurity  insurance coverage and arising out of or related to a 
single insured event, regardless of the number of claims made or the number of claimants.  

(b) In no event shall the association be obligated to pay a claimant an amount in excess of the 
obligation of the insolvent insurer under the policy or coverage from which the claim arises. 
Notwithstanding any other provisions of this Act, a covered claim shall not include a claim 
filed with the guaranty fund after the final date set by the court for the filing of claims 
against the liquidator or receiver of an insolvent insurer. 

  
For the purpose of filing a claim under this subsection, notice of claims to the liquidator of 
the insolvent insurer shall be deemed notice to the association or its agent and a list of 
claims shall be periodically submitted to the association or association similar to the 
association in another State by the liquidator. 

  
Drafting Note: On the general subject of the relationship of the association to the liquidator, the working group/task force takes the position that since this is 
a model State bill, it will be able to bind only two parties, the association and the in-State liquidator. Nevertheless, the provisions should be clear enough to 
outline the requests being made to out-of-State liquidators and the requirements placed on in-State liquidators in relation to out-of-State associations. 

Drafting Note: Because of its potential impact on guaranty association coverage, it is recommended that the legislation include an appropriate provision stating 
that the bar date only applies to claims in liquidation commencing after its effective date. Drafters should insure that the State’s insurance liquidation act would 
permit, upon closure, payments to the guaranty association and any association similar to the association for amounts that are estimated to be incurred after 
closure for workers compensation claims obligations. The amounts should be payable on these obligations related to losses both known and not known at the 
point of closure. 
  

(c) Any obligation of the association to defend an insured shall cease upon the association’s 
payment or tender of an amount equal to the lesser of the association’s covered claim 
obligation limit or the applicable policy limit. 

  
Drafting Note: The obligation of the association is limited to covered claims unpaid prior to insolvency, and to claims arising within thirty days after the 
insolvency, or until the policy is canceled or replaced by the insured, or it expires, whichever is earlier. The basic principle is to permit policyholders to make 
an orderly transition to other companies. There appears to be no reason why the association should become in effect an insurer in competition with member 
insurers by continuing existing policies, possibly for several years. It is also felt that the control of the policies is properly in the hands of the liquidator. Finally, 
one of the major objections of the public to rapid termination, loss of unearned premiums with no corresponding coverage, is ameliorated by this bill since 
unearned premiums are permissible claims, up to $10,000, against the association. The maximums ($10,000 for the return of unearned premium; $500,000 for 
all other covered claims) represent the working group’s concept of practical limitations, but each State will wish to evaluate these figures. 

(2) Be deemed the insurer to the extent of its obligation on the covered claims and to that extent, subject 
to the limitations provided in this Act, shall have all rights, duties and obligations of the insolvent 
insurer as if the insurer had not become insolvent, including but not limited to, the right to pursue 
and retain salvage and subrogation recoverable on covered claim obligations to the extent paid by 
the association. The association shall not be deemed the insolvent insurer for the purpose of 
conferring jurisdiction. 
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(3) [Alternative 1a] Assess insurers amounts necessary to pay the obligations of the association under 
Subsection A(1) subsequent to an insolvency, the expenses of handling covered claims subsequent 
to an insolvency, and other expenses authorized by this Act. The assessments of each member 
insurer shall be in the proportion that the net direct written premiums of the member insurer for the 
calendar year preceding the assessment bears to the net direct written premiums of all member 
insurers for the calendar year preceding the assessment. Each member insurer shall be notified of 
the assessment not later than thirty (30) days before it is due. A member insurer may not be assessed 
in any year an amount greater than two percent (2%) of that member insurer’s net direct written 
premiums for the calendar year preceding the assessment. If the maximum assessment, together with 
the other assets of the association, does not provide in any one year an amount sufficient to make 
all necessary payments, the funds available shall be prorated and the unpaid portion shall be paid as 
soon as funds become available. The association may exempt or defer, in whole or in part, the 
assessment of a member insurer, if the assessment would cause the member insurer’s financial 
statement to reflect amounts of capital or surplus less than the minimum amounts required for a 
certificate of authority by a jurisdiction in which the member insurer is authorized to transact 
insurance. However, during the period of deferment no dividends shall be paid to shareholders or 
policyholders. Deferred assessments shall be paid when the payment will not reduce capital or 
surplus below required minimums. Payments shall be refunded to those companies receiving larger 
assessments by virtue of the deferment, or at the election of the company, credited against future 
assessments. 

  
[Alternative 2a] Assess insurers amounts necessary to pay the obligations of the association under 

Subsection A(1) subsequent to an insolvency, the expenses of handling covered claims subsequent 
to an insolvency, and other expenses authorized by this Act. The assessments of each member 
insurer shall be in the proportion that the net direct written premiums and any premiums received 
for an assumed contract after the effective date of an assumed claims transaction with a non- 
member insurer of the member insurer for the calendar year preceding the assessment bears to the 
net direct written premiums and any premiums received for an assumed contract after the effective 
date of an assumed claims transaction with a non-member insurer of all member insurers for the 
calendar year preceding the assessment. Each member insurer shall be notified of the assessment 
not later than thirty (30) days before it is due. A member insurer may not be assessed in any year an 
amount greater than two percent (2%) of that member insurer’s net direct written premiums and any 
premiums received for an assumed contract after the effective date of an assumed claims transaction 
with a non-member insurer for the calendar year preceding the assessment. The 2% limitation on 
assessments shall not preclude a full payment for assumption consideration. If the maximum 
assessment, together with the other assets of the association, does not provide in any one year an
amount sufficient to make all necessary payments, the funds available shall be prorated and the 
unpaid portion shall be paid as soon as funds become available. The association may exempt or 
defer, in whole or in part, the assessment of a member insurer, if the assessment would cause the 
member insurer’s financial statement to reflect amounts of capital or surplus less than the minimum 
amounts required for a certificate of authority by a jurisdiction in which the member insurer is 
authorized to transact insurance. However, during the period of deferment no dividends shall be 
paid to shareholders or policyholders. Deferred assessments shall be paid when the payment will 
not reduce capital or surplus below required minimums. Payments shall be refunded to those
companies receiving larger assessments by virtue of the deferment, or at the election of the company, 
credited against future assessments. 

     
(3) [Alternate 1b] Allocate claims paid and expenses incurred among the three (3) accounts separately, and 

assess member insurers separately for each account, amounts necessary to pay the obligations of the 
association under Subsection 8A(1) subsequent to an insolvency, the expenses of handling covered 
claims subsequent to an insolvency and other expenses authorized by this Act. The assessments of 
each member insurer shall be in the proportion that the net direct written premiums of the member 
insurer for the calendar year preceding the assessment on the kinds of insurance in the account bears 
to the net direct written premiums of all member insurers for the calendar year preceding the 
assessment on the kinds of insurance in the account. Each member insurer shall be notified of the 
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assessment not later than thirty (30) days before it is due. A member insurer may not be assessed in 
any one year on any account an amount greater than two percent (2%) of that member insurer’s net 
direct written premiums for the calendar year preceding the assessment on the kinds of insurance in 
the account. If the maximum assessment, together with the other assets of the association in any 
account, does not provide in any one year in any account an amount sufficient to make all necessary 
payments from that account, the funds available shall be pro-rated and the unpaid portion shall be 
paid as soon thereafter as funds become available. The association may exempt or defer, in whole 
or in part, the assessment of a member insurer, if the assessment would cause the member insurer’s 
financial statement to reflect amounts of capital or surplus less than the minimum amounts required 
for a certificate of authority by a jurisdiction in which the member insurer is authorized to transact 
insurance. However, during the period of deferment no dividends shall be paid to shareholders or 
policyholders. Deferred assessments shall be paid when the payment will not reduce capital or 
surplus below required minimums. Payments shall be refunded to those companies receiving larger 
assessments by virtue of such deferment, or at the election of the company, credited against future 
assessments. A member insurer may set off against any assessment, authorized payments made on 
covered claims and expenses incurred in the payment of claims by the member insurer if they are 
chargeable to the account for which the assessment is made.] 

(3) [Alternate 2b] Allocate claims paid and expenses incurred among the three (3) accounts separately, 
and assess member insurers separately for each account, amounts necessary to pay the obligations 
of the association under Subsection 8A(1) subsequent to an insolvency, the expenses of handling 
covered claims subsequent to an insolvency and other expenses authorized by this Act. The 
assessments of each member insurer shall be in the proportion that the net direct written premiums 
and any premiums received for an assumed contract after the effective date of an assumed claims 
transaction with a non-member insurer of the member insurer for the calendar year preceding the 
assessment on the kinds of insurance in the account bears to the net direct written premiums and any 
premiums received for an assumed contract after the effective date of an 
assumed claims transaction with a non-member insurer of all member insurers for the calendar year 
preceding the assessment on the kinds of insurance in the account. Each member insurer shall be 
notified of the assessment not later than thirty (30) days before it is due. A member insurer may not 
be assessed in any one year on any account an amount greater than two percent (2%) of that member 
insurer’s net direct written premiums and any premiums received for an assumed contract after the 
effective date of an assumed claims transaction with a non-member insurer for the calendar year 
preceding the assessment on the kinds of insurance in the account. The 2% limitation on assessments 
shall not preclude a full payment for assumption consideration. If the maximum assessment, 
together with the other assets of the association in any account, does not provide in any one year in 
any account an amount sufficient to make all necessary payments from that account, the funds 
available shall be pro-rated and the unpaid portion shall be paid as soon thereafter as funds become 
available. The association may exempt or defer, in whole or in part, the assessment of a member 
insurer, if the assessment would cause the member insurer’s financial statement to reflect amounts 
of capital or surplus less than the minimum amounts required for a certificate of authority by a 
jurisdiction in which the member insurer is authorized to transact insurance. However, during the 
period of deferment no dividends shall be paid to shareholders or policyholders. Deferred 
assessments shall be paid when the payment will not reduce capital or surplus below required 
minimums. Payments shall be refunded to those companies receiving larger assessments by virtue 
of such deferment, or at the election of the company, credited against future assessments. A member 
insurer may set off against any assessment, authorized payments made on covered claims and 
expenses incurred in the payment of claims by the member insurer if they are chargeable to the 
account for which the assessment is made.] 

(4) Investigate claims brought against the association and adjust, compromise, settle and pay covered 
claims to the extent of the association’s obligation and deny all other claims. The association shall 
pay claims in any order that it may deem reasonable, including the payment of claims as they are 
received from the claimants or in groups or categories of claims. The association shall have the right 
to appoint and to direct legal counsel retained under liability insurance policies for the defense of 
covered claims. and to appoint and direct other service providers for covered services.

  

Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 10



Attachment One
NCIGF Suggested Amendments to Address Cyber Liability Claims August 30, 2022

NAIC Model Laws, Regulations, Guidelines and Other Resources—April 2009 

© 2009 National Association of Insurance Commissioners 540-11

(5) Notify claimants in this State as deemed necessary by the commissioner and upon the 
commissioner’s request, to the extent records are available to the association. 

Drafting Note: The intent of this paragraph is to allow, in exceptional circumstances, supplementary notice to that given by the domiciliary receiver. 
  

(6) (a) Have the right to review and contest as set forth in this subsection settlements, releases, 
compromises, waivers and judgments to which the insolvent insurer or its insureds were parties prior 
to the entry of the order of liquidation. In an action to enforce settlements, releases and judgments 
to which the insolvent insurer or its insureds were parties prior to the entry of the order of liquidation, 
the Association shall have the right to assert the following defenses, in addition to the defenses 
available to the insurer: 

  
(i) The association is not bound by a settlement, release, compromise or waiver executed by 

an insured or the insurer, or any judgment entered against an insured or the insurer 
by consent or through a failure to exhaust all appeals, if the settlement, release, 
compromise, waiver or judgment was: 

  
(I) Executed or entered within 120 days prior to the entry of an order of 

liquidation, and the insured or the insurer did not use reasonable care in 
entering into the settlement, release, compromise, waiver or judgment, or 
did not pursue all reasonable appeals of an adverse judgment; or 

  
(II) Executed by or taken against an insured or the insurer based on default, 

fraud, collusion or the insurer’s failure to defend. 
  

(ii) If a court of competent jurisdiction finds that the association is not bound by a 
settlement, release, compromise, waiver or judgment for the reasons described in 
Subparagraph (a)(i), the settlement, release, compromise, waiver or judgment 
shall be set aside, and the association shall be permitted to defend any covered 
claim on the merits. The settlement, release, compromise, waiver or judgment 
may not be considered as evidence of liability or damages in connection with any 
claim brought against the association or any other party under this Act. 

  
(iii) The association shall have the right to assert any statutory defenses or rights of 

offset against any settlement, release, compromise or waiver executed by an 
insured or the insurer, or any judgment taken against the insured or the insurer. 

  
(b) As to any covered claims arising from a judgment under any decision, verdict or finding 

based on the default of the insolvent insurer or its failure to defend, the association, either 
on its own behalf or on behalf of an insured may apply to have the judgment, order, 
decision, verdict or finding set aside by the same court or administrator that entered the 
judgment, order, decision, verdict or finding and shall be permitted to defend the claim on 
the merits. 

  
(7) Handle claims through its own employees, one or more insurers, or other persons designated as 

servicing facilities, which may include the receiver for the insolvent insurer. Designation of a 
servicing facility is subject to the approval of the commissioner, but the designation may be declined 
by a member insurer. 

  
(8) Reimburse each servicing facility for obligations of the association paid by the facility and for 

expenses incurred by the facility while handling claims on behalf of the association and shall pay 
the other expenses of the association authorized by this Act. 

(9) 
Submit, not later than 90 days after the end of the association’s fiscal year, a financial report for the 
preceding fiscal year in a form approved by the commissioner.
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B. The association may: 

  
(1) Employ or retain persons as are necessary to handle claims, provide covered policy benefits and 

services, and perform other duties of the association; 
  

(2) Borrow funds necessary to effect the purposes of this Act in accordance with the plan of operation; 
  

(3) Sue or be sued; 
  

(4) Negotiate and become a party to contracts necessary to carry out the purpose of this Act; 
  

(5) Perform other acts necessary or proper to effectuate the purpose of this Act; 
  

(6) Refund to the member insurers in proportion to the contribution of each member insurer to the 
association that amount by which the assets of the association exceed the liabilities, if at the end of 
any calendar year, the board of directors finds that the assets of the association exceed the liabilities 
of the association as estimated by the board of directors for the coming year. 

  
[Alternate Section 8B(6) 

(6) Refund to the member insurers in proportion to the contribution of each member insurer to that account 
that amount by which the assets of the account exceed the liabilities, if at the end of any calendar 
year, the board of directors finds that the assets of the association in any account exceed the 
liabilities of that account as estimated by the board of directors for the coming year.] 

  
Drafting Note: The working group/task force feels that the board of directors should determine the amount of the refunds to members when the assets of the 
association exceed its liabilities. However, since this excess may be quite small, the board is given the option of retaining all or part of it to pay expenses and 
possibly remove the need for a relatively small assessment at a later time. 

  
C. Suits involving the association: 

  
(1) Except for actions by the receiver, all actions relating to or arising out of this Act against the 

association shall be brought in the courts in this State. The courts shall have exclusive jurisdiction 
over all actions relating to or arising out of this Act against the association. 

  
(2) The exclusive venue in any action by or against the association is in [designate appropriate court]. 

The association may, at its option, waive this venue as to specific actions. 
  
[Optional Section 8D 

D. (1) The legislature finds: 

(a) The potential for widespread and massive damage to persons and property caused by 
natural disasters such as earthquakes, windstorms, or fire in this State can generate 
insurance claims of such a number as to render numerous insurers operating within this 
State insolvent and therefore unable to satisfy covered claims; 

(b) The inability of insureds within this State to receive payments of covered claims or to timely 
receive the payments creates financial and other hardships for insureds and places undue 
burdens on the State, the affected units of local government, and the community at large; 

(c) The insolvency of a single insurer in a material amount or a catastrophic event may result 
in the same hardships as those produced by a natural disaster; 

(d) The State has previously taken action to address these problems by adopting the [insert 
name of guaranty association act], which among other things, provides a mechanism for 
the payment of covered claims under certain insurance policies to avoid excessive delay in 
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payment and to avoid financial loss to claimants or policyholders because of the insolvency 
of an insurer; and 

(e) In order for the association to timely pay claims of insolvent insurers in this State and 
otherwise carry out its duties, the association may require additional financing options. 
The intent of the Legislature is to make those options available to the association in the 
event that a natural disaster such as an earthquake, windstorm, fire or material insolvency 
of any member insurer results in covered claim obligations currently payable by the 
association in excess of its capacity to pay from current funds and current assessments 
under Subsection A(3). In cases where the association determines that it is cost effective, 
the association may issue bonds as provided in this subsection. In determining whether to 
issue bonds, the association shall consider the transaction costs of issuing the bonds. 

(2) In the event a natural disaster such as an earthquake, windstorm, fire or material insolvency of any 
member insurer results in covered claim obligations currently payable by the association in excess 
of its capacity to pay from current funds and current assessments under Subsection 8A(3), the 
association, in its sole discretion, may by resolution request the [insert name of agency] Agency to 
issue bonds pursuant to [insert statutory authority], in such amounts as the association may 
determine to provide funds for the payment of covered claims and expenses related thereto. In the 
event bonds are issued, the association shall have the authority to annually assess member insurers 
for amounts necessary to pay the principal of, and interest on those bonds. Assessments collected 
pursuant to this authority shall be collected under the same procedures as provided in Subsection 
8A(3) and, notwithstanding the two percent (2%) limit in Subsection 8A(3), shall be limited to an 
additional [insert percentage] percent of the annual net direct written premium in this State of each 
member insurer for the calendar year preceding the assessment. The commissioner’s approval shall 
be required for any assessment greater than five percent (5%). Assessments collected pursuant to 
this authority may only be used for servicing the bond obligations provided for in this subsection 
and shall be pledged for that purpose. 

(3) In addition to the assessments provided for in this subsection, the association in its discretion, and 
after considering other obligations of the association, may utilize current funds of the association, 
assessments made under Subsection 8A(3) and advances or dividends received from the liquidators 
of insolvent insurers to pay the principal and interest on any bonds issued at the board’s request. 

(4) Assessments under this subsection shall be payable in twelve (12) monthly installments with the first 
installment being due and payable at the end of the month after an assessment is levied, and 
subsequent installments being due not later than the end of each succeeding month. 

(5) In order to assure that insurers paying assessments levied under this subsection continue to charge 
rates that are neither inadequate nor excessive, within ninety (90) days after being notified of the 
assessments, each insurer that is to be assessed pursuant to this subsection shall make a rate filing 
for lines of business additionally assessed under this subsection. If the filing reflects a rate change 
that, as a percentage, is equal to the difference between the rate of the assessment and the rate of 
the previous year’s assessment under this subsection, the filing shall consist of a certification so 
stating and shall be deemed approved when made. Any rate change of a different percentage shall 
be subject to the standards and procedures of [cite appropriate statutory authority for provisions 
on filing and approval of rates]. 

Drafting Note: This provision should only be considered by those States that haveserious concerns that circumstances could result in a substantial capacity 
problem resulting in unpaid or pro rata payment of claims. An association intending to consider this provision should first consult with experienced bond 
counsel in its State to identify an appropriate State agency or bonding authority to act as vehicle for issuing the bonds. That agency or authority’s statute may 
also have to be amended to specifically authorize these types of bonds and to cross-reference this provision in the guaranty association law. It is possible that 
in some situations a new bonding authority may have to be created for this purpose. 
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Regardless of the vehicle used, it is important that the decision-making authority on whether bonds are needed and in what amounts be retained by the 
association’s board. 

The extent of additional assessment authority under this subsection has not been specified. When considering the amount of additional authority that will be 
needed, a determination should be made as to the amount of funds needed to service the bonds. More specifically, consideration should be given to the amount 
of the bonds to be issued, interest rate and the maturity date of the bonds. The association should be able to raise sufficient funds through assessments to pay 
the interest and retire the bonds after some reasonable period (e.g. ten (10) years). Subsection D(2) requires the Commissioner’s approval before the association 
can impose an additional assessment in excess of 5%. This is to assure that the additional assessment will not result in financial hardship to the member insurers 
and additional insolvencies. 

The intent of Subsection D(4) is to permit recoupment by member insurers of the additional cost of assessments under this subsection without any related 
regulatory approval. A State enacting this subsection may need to revise Subsection D(4) so that it conforms to the particular State’s recoupment provisions, 
as well as the provisions on filing and approval of rates.] 

Section 9. Plan of Operation  

A. (1) The association shall submit to the commissioner a plan of operation and any amendments to the plan of 
operation necessary or suitable to assure the fair, reasonable and equitable administration of the association. 
The plan of operation and amendments shall become effective upon approval in writing by the commissioner. 

(2) If the association fails to submit a suitable plan of operation within ninety (90) days following the effective 
date of this Act, or if at any time thereafter the association fails to submit suitable amendments to 
the plan, the commissioner shall, after notice and hearing, adopt reasonable rules necessary or 
advisable to effectuate the provisions of this Act. The rules shall continue in force until modified by 
the commissioner or superseded by a plan submitted by the association and approved by the 
commissioner. 

B. All member insurers shall comply with the plan of operation. 

C. The plan of operation shall: 

(1) Establish the procedures under which the powers and duties of the association under Section 8 will 
be performed; 

(2) Establish procedures for handling assets of the association; 

(3) Require that written procedures be established for the disposition of liquidating dividends or other 
monies received from the estate of the insolvent insurer; 

(4) Require that written procedures be established to designate the amount and method of reimbursing 
members of the board of directors under Section 7; 

(5) Establish procedures by which claims may be filed with the association and establish acceptable 
forms of proof of covered claims; 

(6) Establish regular places and times for meetings of the board of directors; 

(7) Require that written procedures be established for records to be kept of all financial transactions of 
the association, its agents and the board of directors; 

(8) Provide that any member insurer aggrieved by any final action or decision of the association may 
appeal to the commissioner within thirty (30) days after the action or decision; 

(9) Establish the procedures under which selections for the board of directors will be submitted to the 
commissioner; 

(10) Contain additional provisions necessary or proper for the execution of the powers and duties of the 
association. 

Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 14



Attachment One
NCIGF Suggested Amendments to Address Cyber Liability Claims August 30, 2022

NAIC Model Laws, Regulations, Guidelines and Other Resources—April 2009 

© 2009 National Association of Insurance Commissioners 540-15

D. The plan of operation may provide that any or all powers and duties of the association, except those under 
Sections 8A(3) and 8B(2), are delegated to a corporation, association similar to the association or other 
organization which performs or will perform functions similar to those of this association or its equivalent in 
two (2) or more States. The corporation, association similar to the association or organization shall be 
reimbursed as a servicing facility would be reimbursed and shall be paid for its performance of any other 
functions of the association. A delegation under this subsection shall take effect only with the approval of 
both the board of directors and the commissioner, and may be made only to a corporation, association or 
organization which extends protection not substantially less favorable and effective than that provided by 
this Act. 

Section 10. Duties and Powers of the Commissioner

A. The commissioner shall: 

(1) Notify the association of the existence of an insolvent insurer not later than three (3) days after the 
commissioner receives notice of the determination of the insolvency. The association shall be 
entitled to a copy of a complaint seeking an order of liquidation with a finding of insolvency against 
a member company at the same time that the complaint is filed with a court of competent 
jurisdiction; 

(2) Provide the association with a statement of the net direct written premiums of each member insurer 
upon request of the board of directors. 

B. The commissioner may: 

(1) Suspend or revoke, after notice and hearing, the certificate of authority to transact insurance in this 
State of a member insurer that fails to pay an assessment when due or fails to comply with the plan 
of operation. As an alternative, the commissioner may levy a fine on a member insurer that fails to 
pay an assessment when due. The fine shall not exceed five percent (5%) of the unpaid assessment 
per month, except that a fine shall not be less than $100 per month; 

(2) Revoke the designation of a servicing facility if the commissioner finds claims are being handled 
unsatisfactorily. 

(3) Examine, audit, or otherwise regulate the association. 

Drafting Note: This section does not require periodic examinations of the guaranty associations but allows the commissioner to conduct examinations as the 
commissioner deems necessary.

C. A final action or order of the commissioner under this Act shall be subject to judicial review in a court of 
competent jurisdiction. 

Section 11. Coordination Among Guaranty Associations

A. The association may join one or more organizations of other State associations of similar purposes, to further 
the purposes and administer the powers and duties of the association. The association may designate one or 
more of these organizations to act as a liaison for the association and, to the extent the association authorizes, 
to bind the association in agreements or settlements with receivers of insolvent insurance companies or their 
designated representatives. 

B. The association, in cooperation with other obligated or potentially obligated guaranty associations, or their 
designated representatives, shall make all reasonable efforts to coordinate and cooperate with receivers, or 
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their designated representatives, in the most efficient and uniform manner, including the use of Uniform Data 
Standards as promulgated or approved by the National Association of Insurance Commissioners. 

  
Section 12. Effect of Paid Claims
  

A. Any person recovering under this Act shall be deemed to have assigned any rights under the policy to the 
association to the extent of his or her recovery from the association. Every insured or claimant seeking the 
protection of this Act shall cooperate with the association to the same extent as the person would have been 
required to cooperate with the insolvent insurer. The association shall have no cause of action against the 
insured of the insolvent insurer for sums it has paid out except any causes of action as the insolvent insurer 
would have had if the sums had been paid by the insolvent insurer and except as provided in Subsection B 
and in Section 13. In the case of an insolvent insurer operating on a plan with assessment liability, payments 
of claims of the association shall not operate to reduce the liability of the insureds to the receiver, liquidator 
or statutory successor for unpaid assessments. 

  
B. The association shall have the right to recover from any person who is an affiliate of the insolvent insurer all 

amounts paid by the association on behalf of that person pursuant to the Act, whether for indemnity, defense 
or otherwise. 

  
C. The association and any association similar to the association in another State shall be entitled to file a claim 

in the liquidation of an insolvent insurer for any amounts paid by them on covered claim obligations as 
determined under this Act or similar laws in other States and shall receive dividends and other distributions 
at the priority set forth in [insert reference to Statepriority of distribution in liquidation act]. 

  
D. The association shall periodically file with the receiver or liquidator of the insolvent insurer statements of the 

covered claims paid by the association and estimates of anticipated claims on the association which shall 
preserve the rights of the association against the assets of the insolvent insurer. 

  
Section 13 [Optional] Net Worth Exclusion
  
Drafting Note: Various alternatives are provided for a net worth limitation in the guaranty association act. States may choose any of the Subsection B 
alternatives below or may elect to not have any net worth limitation. Subsection A, which defines “high net worth insured,” has two alternates allowing States 
to choose different net worth limitations for first and third party claims if that State chooses alternatives 1 or 2 to Subsection B. Subsections C, D and E are 
recommended to accompany any of the Subsection B alternatives. In cases where States elect not to include net worth, States may either omit this section in 
its entirety or include only Subsection C, which excludes from coverage claims denied by other States’ net worth restrictions pursuant to those States’ guaranty 
association laws. 

A. For purposes of this section “high net worth insured” shall mean any insured whose net worth exceeds $50 million 
on December 31 of the year prior to the year in which the insurer becomes an insolvent insurer; provided that 
an insured’s net worth on that date shall be deemed to include the aggregate net worth of the insured and all 
of its subsidiaries and affiliates as calculated on a consolidated basis. 

  
[Alternate Section 13A 

A. (1) For the purposes of Subsection B(1), “high net worth insured” shall mean any insured whose net worth 
exceeds $25 million on December 31 of the year prior to the year in which the insurer becomes an insolvent 
insurer; provided that an insured’s net worth on that date shall be deemed to include the aggregate net worth 
of the insured and all of its subsidiaries and affiliates as calculated on a consolidated basis.] 

(2) For the purpose of Subsection B(2) [and B(4) if Alternative 2 for Subsection B is selected] “high net 
worth insured” shall mean any insured whose net worth exceeds $50 million on December 31 of the 
year prior to the year in which the insurer becomes an insolvent insurer; provided that an insured’s 
net worth on that date shall be deemed to include the aggregate net worth of the insured and all of its 
subsidiaries and affiliates as calculated on a consolidated basis. 

Drafting Note: Alternate Subsection A language should only be considered in cases where a State is considering Alternative 1 or 2 of Subsection B and would 
like to set different dollar thresholds for the first party claim exclusion provision and the third party recovery provision.
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Drafting Note: States may wish to consider the impact on governmental entities and charitable organizations of the application of the net worth exclusion 
contained in the definition of “covered claim.” The Michigan Supreme Court, in interpreting a “net worth” provision in the Michigan guaranty association 
statute, held that governmental entities possess a “net worth” for purposes of the provision in the Michigan guaranty association statute that prohibits claims 
against the guaranty association by a person who has a specified net worth. Oakland County Road Commission vs. Michigan Property & Casualty Guaranty
Association, 575 N.W. 2d 751 (Mich. 1998). 

[Alternative 1 for Section 13B 
B. (1) The association shall not be obligated to pay any first party claims by a high net worth insured. 

  
(2) The association shall have the right to recover from a high net worth insured all amounts paid by the 

association to or on behalf of such insured, whether for indemnity, defense or otherwise.] 
(3) The Association may also, at its sole discretion and without assumption of any ongoing duty 
to do so, pay any cybersecurity insurance obligations covered by a policy or endorsement of an insolvent 
company on behalf of a high net worth insured as defined in Section 13A(1). In that case, the Association 
shall recover from the high net worth insured under this Section all amounts paid on its behalf, all allocated 
claim adjusted expenses related to such claims, the Association’s attorney’s fees, and all court costs in any 
action necessary to collect the full amount to the  Association’s reimbursement under this Section.

Note:  This revision would only be a consideration in states with a net worth exclusion.

[Alternative 2 for Section 13B 
B. (1) The association shall not be obligated to pay any first party claims by a high net worth insured. 

  
(2) Subject to Paragraph (3), the association shall not be obligated to pay any third party claim relating 

to a policy of a high net worth insured. This exclusion shall not apply to third party claims against 
the high net worth insured where: 

  
(a) The insured has applied for or consented to the appointment of a receiver, trustee or 

liquidator for all or a substantial part of its assets; 
  

(b) The insured has filed a voluntary petition in bankruptcy, filed a petition or an answer 
seeking a reorganization or arrangement with creditors or to take advantage of any 
insolvency law; or 

  
(c) An order, judgment, or decree is entered by a court of competent jurisdiction, on the 

application of a creditor, adjudicating the insured bankrupt or insolvent or approving a 
petition seeking reorganization of the insured or of all or substantial part of its assets. 

  
(3) Paragraph (2) shall not apply to workers’ compensation claims, personal injury protection claims, 

no-fault claims and any other claims for ongoing medical payments to third parties. 
  

(4) The association shall have the right to recover from a high net worth insured all amounts paid by 
the association to or on behalf of such insured, whether for indemnity, covered policy benefits and 
services, defense or otherwise.] 

(5) The Association may also, at its sole discretion and without assumption of any ongoing duty to do so, 
pay any third-party claims or cybersecurity insurance obligations covered by a policy or endorsement 
of an insolvent company on behalf of a high net worth insured as defined in Section 13A(2). In that 
case, the Association shall recover from the high net worth insured under this Section all amounts paid 
on its behalf, all allocated claim adjusted expenses related to such claims, the Association’s attorney’s 
fees, and all court costs in any action necessary to collect the full amount to the  Association’s 
reimbursement under this Section.
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Note:  This revision would only be a consideration in states with a net worth exclusion.

[Alternative 3 for Section 13B 
B. The association shall not be obligated to pay any first party claims by a high net worth insured.]  

  
C. The association shall not be obligated to pay any claim that would otherwise be a covered claim that is an 

obligation to or on behalf of a person who has a net worth greater than that allowed by the insurance guaranty 
association law of the State of residence of the claimant at the time specified by that State’s applicable law, 
and which association has denied coverage to that claimant on that basis. 

  
D. The association shall establish reasonable procedures subject to the approval of the commissioner for 

requesting financial information from insureds on a confidential basis for purposes of applying this section, 
provided that the financial information may be shared with any other association similar to the association 
and the liquidator for the insolvent insurer on the same confidential basis. Any request to an insured seeking 
financial information must advise the insured of the consequences of failing to provide the financial 
information. If an insured refuses to provide the requested financial information where it is requested and 
available, the association may, until such time as the information is provided, provisionally deem the insured 
to be a high net worth insured for the purpose of denying a claim under Subsection B. 

  
E. In any lawsuit contesting the applicability of this section where the insured has refused to provide financial 

information under the procedure established pursuant to Subsection D, the insured shall bear the burden of 
proof concerning its net worth at the relevant time. If the insured fails to prove that its net worth at the relevant 
time was less than the applicable amount, the court shall award the association its full costs, expenses and 
reasonable attorneys’ fees in contesting the claim. 

  
Section 14. Exhaustion of Other Coverage
  

A. (1) Any person having a claim against an insurer,, shall be required first to exhaust all coverage provided by 
any other policy, including the right to a defense under the other policy, if the claim under the other policy 
arises from the same facts, injury or loss that gave rise to the covered claim against the association. The 
requirement to exhaust shall apply without regard to whether the other insurance policy is a policy written 
by a member insurer. However, no person shall be required to exhaust any right under the policy of an 
insolvent insurer or any right under a life insurance policy. 

  
(2) Any amount payable on a covered claim under this Act shall be reduced by the full applicable limits 

stated in the other insurance policy, or by the amount of the recovery under the other insurance 
policy as provided herein. The association shall receive a full credit for the stated limits, unless the 
claimant demonstrates that the claimant used reasonable efforts to exhaust all coverage and limits 
applicable under the other insurance policy. If the claimant demonstrates that the claimant used 
reasonable efforts to exhaust all coverage and limits applicable under the other insurance policy, or 
if there are no applicable stated limits under the policy, the association shall receive a full credit for 
the total recovery. 

  
[Alternative 1 for Section 14A(2)(a)

The credit shall be deducted from the lesser of: 
(i) The association’s covered claim limit; 
(ii) The amount of the judgment or settlement of the claim; or 
(iii) The policy limits of the policy of the insolvent insurer.] 
[Alternative 2 for Section 14A(2)(a) 
The credit shall be deducted from the lesser of:  
(i) The amount of the judgment or settlement of the claim; or (ii) 

The policy limits of the policy of the insolvent insurer.] 
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(b) In no case, however, shall the obligation of the association exceed the covered claim limit embodied in Section 8 of 
this Act. 

(3) Except to the extent that the claimant has a contractual right to claim defense under an insurance 
policy issued by another insurer, nothing in this section shall relieve the association of the duty to 
defend under the policy issued by the insolvent insurer. This duty shall, however, be limited by any 
other limitation on the duty to defend embodied in this Act. 

  
(4) A claim under a policy providing liability coverage to a person who may be jointly and severally 

liable as a joint tortfeasor with the person covered under the policy of the insolvent insurer that gives 
rise to the covered claim shall be considered to be a claim arising from the same facts, injury or loss 
that gave rise to the covered claim against the association. 

  
(5) For purposes of this section, a claim under an insurance policy other than a life insurance policy 

shall include, but is not limited to: 
  

(a) A claim against a health maintenance organization, a hospital plan corporation, a 
professional health service corporation or disability insurance policy; and 

  
(b) Any amount payable by or on behalf of a self-insurer. 

  
(6) The person insured by the insolvent insurer’s policy may not be pursued by a third-party claimant 

for any amount paid to the third party by which the association’s obligation is reduced by the 
application of this section. 

  
B. Any person having a claim which may be recovered under more than one insurance guaranty association or 

its equivalent shall seek recovery first from the association of the place of residence of the insured, except 
that if it is a first party claim for damage to property with a permanent location, the person shall seek recovery 
first from the association of the location of the property. If it is a workers’ compensation claim, the person 
shall seek recovery first from the association of the residence of the claimant. Any recovery under this Act 
shall be reduced by the amount of recovery from another insurance guaranty association or its equivalent. 

  
Drafting Note: This subsection does not prohibit recovery from more than one association, but it does describe the association to be approached first and then 
requires that any previous recoveries from like associations must be set off against recoveries from this association. 

Section 15. Prevention of Insolvencies
  
To aid in the detection and prevention of insurer insolvencies: 
  

A. The board of directors may, upon majority vote, make recommendations to the commissioner on matters 
generally related to improving or enhancing regulation for solvency. 

  
B. At the conclusion of any domestic insurer insolvency in which the association was obligated to pay covered 

claims, the board of directors may, upon majority vote, prepare a report on the history and causes of the 
insolvency, based on the information available to the association and submit the report to the commissioner. 

  
C. Reports and recommendations provided under this section shall not be considered public documents. 

  
Section 16. Tax Exemption
  
The association shall be exempt from payment of all fees and all taxes levied by this State or any of its subdivisions except 
taxes levied on real or personal property. 
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Section 17. Recoupment of Assessments 

Drafting Note: States may choose how they wish to allow member insurers to recoup assessments paid by selecting one of three alternatives for Section 17. 

[Alternative 1 for Section 17
A. Except as provided in Subsection D, each member insurer shall annually recoup assessments it remitted in 

preceding years under Section 8. The recoupment shall be by means of a policyholder surcharge on premiums 
charged for all kinds of insurance in the accounts assessed. The surcharge shall be at a uniform percentage 
rate determined annually by the commissioner that is reasonably calculated to recoup the assessment remitted 
by the insurer, less any amounts returned to the member insurer by the association. Changes in this rate shall 
be effective no sooner than 180 days after insurers have received notice of the changed rate. 

B. If a member insurer fails to recoup the entire amount of the assessment in the first year under this section, it 
shall repeat the surcharge procedure provided for herein in succeeding years until the assessment is fully 
recouped or a de minimis amount remains uncollected. Any such de minimis amount shall be collected as 
provided in Subsection D of this section. If a member insurer collects excess surcharges, the insurer shall 
remit the excess amount to the association, and the excess amount shall be applied to reduce future 
assessments in the appropriate account. 

C. The amount and nature of any surcharge shall be separately stated on either a billing or policy declaration 
sent to an insured. The surcharge shall not be considered premium for any purpose, including the [insert all 
appropriate taxes] or agents’ commission. 

D. A member may elect not to collect the surcharge from its insureds only when the expense of collecting the 
surcharge would exceed the amount of the surcharge. In that case, the member shall recoup the assessment 
through its rates, provided that: 

(1) The insurer shall be obligated to remit the amount of surcharge not collected by election under this 
subsection; and 

(2) The last sentence in Subsection C above shall not apply. 

E. In determining the rate under Subsection A for the first year of recoupment under this section, under rules 
prescribed by the commissioner, the commissioner shall provide for the recoupment in that year, or in such 
reasonable period as the commissioner may determine, of any assessments that have not been recouped as of 
that year. Insurers shall not be required to recoup assessments through surcharges under this section until 180 
days after this section takes effect.] 

[Alternative 2 for Section 17
A. Notwithstanding any provision of [insert citation to relevant tax and insurance codes] to the contrary, a 

member insurer may offset against its [insert all appropriate taxes] liability the entire amount of the 
assessment imposed under this Act at a rate of [insert number] percent per year for [insert number of years] 
successive years following the date of assessment. If the assessment is not fully recovered over the [insert 
number of years] period, the remaining unrecovered assessment may be claimed for subsequent calendar 
years until fully recovered. 

Drafting Note: States may choose the number of years to allow an insurer to offset an assessment against the insurer’s premium tax liability. 

B. Any tax credit under this section shall, for the purposes of Section [insert citation to retaliatory tax statute] 
be treated as a tax paid both under the tax laws of this State and under the laws of any other State or country. 

C. If a member insurer ceases doing business in this State, any uncredited assessment may be credited against 
its [insert all appropriate taxes] during the year it ceases doing business in this State. 

D. Any sums that are acquired by refund from the association by member insurers and that have been credited 
against [insert all appropriate taxes], as provided in this section, shall be paid by member insurers to this State 
as required by the department. The association shall notify the department that the refunds have been made.] 
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[Alternative 3 for Section 17  
The rates and premiums charged for insurance policies to which this section applies shall include amounts sufficient to recoup 
a sum equal to the amounts paid to the association by the member insurer less any amounts returned to the member insurer by 
the association. Rates shall not be deemed excessive because they contain an additional amount reasonably calculated to recoup 
all assessments paid by the member insurer.] 

Section 18. Immunity
  
There shall be no liability on the part of, and no cause of action of any nature shall arise against a member insurer, the association 
or its agents or employees, the board of directors, or any person serving as an alternate or substitute representative of any
director, or the commissioner or the commissioner’s representatives for any action taken or any failure to act by them in the 
performance of their powers and duties under this Act
  
Section 19. Stay of Proceedings 
  
All proceedings in which the insolvent insurer is a party or is obligated to defend a party in any court in this State shall, subject 
to waiver by the association in specific cases involving covered claims, be stayed for six (6) months and such additional time 
as may be determined by the court from the date the insolvency is determined or an ancillary proceeding is instituted in the 
State, whichever is later, to permit proper defense by the association of all pending causes of action. 
  
The liquidator, receiver or statutory successor of an insolvent insurer covered by this Act shall permit access by the board or 
its authorized representative to such of the insolvent insurer’s records which are necessary for the board in carrying out its 
functions under this Act with regard to covered claims. In addition, the liquidator, receiver or statutory successor shall provide 
the board or its representative with copies of those records upon the request by the board and at the expense of the board. 

  
________________________________ 

  
Chronological Summary of Actions (all references are to the Proceedings of the NAIC). 

1970 Proc. I 218, 252, 253-262, 298 (adopted). 
1972 Proc. I 15, 16, 443, 477-478, 479-480 (amended). 
1973 Proc. I 9, 11, 140, 154, 155-157 (amended). 
1973 Proc. II 18, 21, 370, 394, 396 (recoupment formula adopted). 
1979 Proc. I 44, 46, 126, 217 (amended). 
1981 Proc. I 47, 50, 175, 225 (amended). 
1984 Proc. I 6, 31, 196, 326, 352 (amended). 
1986 Proc. I 9-10, 22, 149, 294, 296-305 (amended and reprinted). 
1986 Proc. II 410-411 (amendments adopted later printed here). 
1987 Proc. I 11, 18, 161, 421, 422, 429, 450-452 (amended). 
1993 Proc. 2nd Quarter 12, 33, 227, 600, 602, 621 (amended). 
1994 Proc. 4th Quarter 17, 26, 566, 576, 579-589 (amended and reprinted). 
1996 Proc. 1st Quarter 29-30, 123, 564, 570, 570-580 (amended and reprinted). 
2009 Proc. 1st Quarter, Vol I 111, 139, 188, 288-317 (amended). 
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This chart is intended to provide readers with additional information to more easily access state statutes, regulations, 
bulletins or administrative rulings related to the NAIC model. Such guidance provides readers with a starting point 
from which they may review how each state has addressed the model and the topic being covered. The NAIC Legal 
Division has reviewed each state’s activity in this area and has determined whether the citation most appropriately fits 
in the Model Adoption column or Related State Activity column based on the definitions listed below. The NAIC’s 
interpretation may or may not be shared by the individual states or by interested readers.  

This chart does not constitute a formal legal opinion by the NAIC staff on the provisions of state law and should not be 
relied upon as such. Nor does this state page reflect a determination as to whether a state meets any applicable 
accreditation standards. Every effort has been made to provide correct and accurate summaries to assist readers in 
locating useful information. Readers should consult state law for further details and for the most current information.  
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KEY:

MODEL ADOPTION: States that have citations identified in this column adopted the most recent version of the NAIC model 
in a substantially similar manner. This requires states to adopt the model in its entirety but does allow for variations in style 
and format. States that have adopted portions of the current NAIC model will be included in this column with an explanatory 
note. 
  
RELATED STATE ACTIVITY: Examples of Related State Activity include but are not limited to: older versions of the 
NAIC model, statutes or regulations addressing the same subject matter, or other administrative guidance such as bulletins and 
notices. States that have citations identified in this column only (and nothing listed in the Model Adoption column) have not
adopted the most recent version of the NAIC model in a substantially similar manner.  
  
NO CURRENT ACTIVITY: No state activity on the topic as of the date of the most recent update. This includes states that 
have repealed legislation as well as states that have never adopted legislation. 

NAIC MEMBER MODEL ADOPTION  RELATED STATE ACTIVITY  

Alabama 
  

ALA. CODE §§ 27-42-1 to 27-42-20 
(1981/2009) (Uses separate account option). 

Alaska 
  

ALASKA STAT. §§ 21.80.010 to 21.80.190 
(1970/2004) (uses separate account option) 
(previous version of model). 

American Samoa NO CURRENT ACTIVITY 

Arizona 
  

ARIZ. REV. STAT. ANN. §§ 20-661 to 20-680 
(1977/2014) (previous version of model). 

Arkansas 
  

ARK. CODE ANN. §§ 23-90-101 to 23-90-123 
(1977/1999). 

California 
  

CAL. INS. CODE §§ 1063 to 1063.15 
(1969/2013). 

Colorado 
  

COLO. REV. STAT. §§ 10-4-501 to 10-4-519 
(1963/2002) (uses separate account option) 
(previous version of model). 

Connecticut 
  

CONN. GEN. STAT. §§ 38a-836 to 38a-853 
(1971/2011) (uses separate account option) 
(previous version of model). 

Delaware 
  

DEL. CODE ANN. tit.18, §§ 4201 to 4221 
(1982/1991) (previous version of model). 
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NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY

District of Columbia D. C. CODE §§ 31-5501 to 31-5515 (1993) 
(previous version of model). 

Florida FLA. STAT. §§ 631.50 to 631.70 (1982/2010) 
(previous version of model). 

Georgia GA. CODE ANN. §§ 33-36-1 to 33-36-19 
(1970/2005). 

Guam NO CURRENT ACTIVITY 

Hawaii HAW. REV. STAT. §§ 431:16-101 to  
431:16-117 (1988/2003) (previous version of 
model). 

Idaho IDAHO CODE ANN. §§ 41-3601 to 41-3621 
(1970/2014) (previous version of model). 

Illinois 215 ILL. COMP. STAT. 5/532 to 5/553 
(1977/2013) (Uses separate account option). 

Indiana IND. CODE §§ 27-6-8-1 to 27-6-8-19 
(1973/2013) (uses separate account option) 
(previous version of model). 

Iowa IOWA CODE §§ 515B.1 to 515B.26 
(1970/2010). 

IOWA CODE §§ 518C.1 to 518C.19 (2000) 
(separate fund for state and county mutuals). 

Kansas KAN. STAT. ANN. §§ 40-2901 to 40-2919 
(1970/2005) (previous version of model). 

Kentucky KY. REV. STAT. ANN. §§ 304.36-010 to 
304.36-170 (1972/1990) (previous version of 
model). 

Louisiana LA. REV. STAT. ANN. §§ 22:2051 to 22:2070 
(1970/2010). 

Maine ME. REV. STAT. ANN. tit. 24-A, §§ 4431 to 
4452 (1969/2009) (uses separate account 
option) (previous version of model). 

Maryland MD. CODE ANN., INS. §§ 9-301 to 9-316 
(1971/1997) (previous version of model); 
BULLETIN 2012-13 (2012). 
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Massachusetts MASS. GEN. LAWS ch. 175D, §§ 1 to 16 
(1970/2004) (previous version of model). 

NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY

Michigan MICH. COMP. LAWS §§ 500.7901 to 500.7949 
(1969/1982); BULLETIN 2010-10-INS; 
BULLETIN 2010-04-INS (2010); BULLETIN 
2014-12-INS (2014). 

Minnesota MINN. STAT. §§ 60C.01 to 60C.20 
(1971/2003) (uses separate account option) 
(previous version of model). 

Mississippi MISS. CODE ANN. §§ 83-23-101 to 83-23-137 
(1970/1992) (previous version of model). 

Missouri MO. REV. STAT. §§ 375.771 to 375.780 
(1971/2013) (uses separate account option) 
(previous version of model). 

Montana MONT. CODE ANN. §§ 33-10-101 to  
33-10-117 (1971/2013) (previous version of 
model). 

Nebraska NEB. REV. STAT. §§ 44-2401 to 44-2418 
(1971/1990) (uses separate account option) 
(previous version of model). 

Nevada NEV. REV. STAT. §§ 687A.010 to 687A.160 
(1971/2005) (previous version of model). 

New Hampshire N.H. REV. STAT. ANN. §§ 404-B:1 to  
404-B:18 (1970/2004) (uses separate account 
option); §§ 404-H:1 to 404-H:20 (2004) 
(previous version of model). 

New Jersey N.J. STAT. ANN. §§ 17:30A-1 to 17:30A-20 
(1974/2003) (previous version of model); N.J. 
INS. ORDER A12-108 (2012); N.J. INS. ORDER 
A13-110 (2013); N.J. BANKING & INS. ORDER
A16-111 (2016). 

New Mexico N.M. STAT. ANN. §§ 59A-43-1 to 59A-43-18 
(1985/1989) (uses separate account option) 
(previous version of model); §§ 59A-30A-1 to 
59A-30A-18 (1999) (Title insurance fund). 
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New York N.Y. INS. LAW §§ 7601 to 7614 (1984/2013). 

North Carolina N.C. GEN. STAT. §§ 58-48-1 to 58-48-130 
(1971/2009) (uses separate account option) 
(previous version of model). 

NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY

North Dakota N.D. CENT. CODE §§ 26.1-42.1-01 to  26.1-
42.1-15 (1999) (previous version of model). 

Northern Marianas NO CURRENT ACTIVITY 

Ohio OHIO REV. CODE ANN. §§ 3955.01 to 3955.21 
(1970/2005) (uses separate account option) 
(previous version of model). 

Oklahoma OKLA. STAT. tit. 36, §§ 2001 to 2019 
(1980/2014) (uses separate account option) 
(previous version of model). 

Oregon OR. REV. STAT. §§ 734.510 to 734.710 
(1971/2003) (previous version of model). 

Pennsylvania 40 PA. CONS. STAT. §§ 41-201 to 41-220 
(1995) (previous version of model). 

Puerto Rico P.R. LAWS ANN. tit. 26, §§ 3801 to 3819 
(1974/1980) (previous version of model). 

Rhode Island R. I. GEN. LAWS §§ 27-34-1 to 27-34-19 
(1988/2010) (Uses separate account option). 

South Carolina S. C. CODE ANN. §§ 38-31-10 to 38-31-180 
(1988/2001) (uses separate account option) 
(previous version of model). 

South Dakota S.D. CODIFIED LAWS §§ 58-29A-54 to  58-
29A-109 (2001/2013) (Uses separate account 
option) (previous version of model). 

Tennessee TENN. CODE ANN. §§ 56-12-101 to 56-12-119 
(1971/1999) (previous version of model). 

Texas TEX. INS. CODE ANN. §§ 462.001 to 462.351 
(2007) (previous version of model). 
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Utah 
  

UTAH CODE ANN. §§ 31A-28-200 to  31A-
28-220 (1986/2002) (uses separate account 
option) (previous version of model); UTAH 
ADMIN. CODE r. 71-3 (1971). 

NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY 

Vermont 
  

VT. STAT. ANN. tit. 8, §§ 3611 to 3633 
(1969/1979) (uses separate account option) 
(previous version of model). 

Virgin Islands 
  

V.I. CODE ANN. tit. 22, §§ 231 to 247 
(1984/1986) (previous version of model). 

Virginia 
  

VA. CODE ANN. §§ 38.2-1600 to 38.2-1623 
(1986/2014) (previous version of model). 

Washington 
  

WASH. REV. CODE §§ 48.32.010 to 48.32.930 
(1971/2005) (uses separate account option) 
(previous version of model). 

West Virginia 
  

W. VA. CODE §§ 33-26-1 to 33-26-19 (1970) 
(uses separate account option) (previous 
version of model). 

Wisconsin 
  

WIS. STAT. §§ 646.01 to 646.73 (1979/2013) 
(“Insurance Security Fund”). 

Wyoming 
  

WYO. STAT. ANN. §§ 26-31-101 to 26-31-117 
(1971/2013) (previous version of model). 

  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  

Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 29



NAIC Model Laws, Regulations, Guidelines and Other Resources—3rd Quarter 2016 

  
PROPERTY AND CASUALTY  

INSURANCE GUARANTY ASSOCIATION MODEL ACT  
  

ST-540-8  © 2016 National Association of Insurance Commissioners

  
  
  
  
  
  

This page is intentionaly left blank 

Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 30



NAIC Model Laws, Regulations, Guidelines and Other Resources—April 2011 
  

PROPERTY AND CASUALTY 
INSURANCE GUARANTY ASSOCIATION MODEL ACT  

  
Proceedings Citations 

Cited to the Proceedings of the NAIC  
  

� 2011 National Association of Insurance Commissioners     PC-540-1  

A regulator discussed the history of revising this model in relation to the new NAIC model law process. He stated that the draft 
was re-exposed for new comments. 2008 Proc. 1st Quarter Vol. II 10-440. 
  
The Financial Condition (E) Committee adopted amendments to this model. The Committee summarized the more significant 
changes including the Task Force’s recommendation on the assumed business options. 2008 Proc. 4th Quarter Vol. II 10-5. 
  
The joint Executive Committee/Plenary adopted amendments to this model. A commissioner noted that an interested party 
provided a comment requesting reconsideration of the optional net worth exclusion provision. The commissioner reiterated that
the provision was optional and intended to provide uniform language for states interested in implementing a net worth 
exclusion. 2009 Proc. 1st Quarter Vol. I 3-5. 
  
Section 1. Title Section 2. Purpose
  
  
In 1969 the NAIC prepared a statement of position on automobile insurance. One part of that study concerned automobile 
insurer insolvencies. It was stated that the “... position of the NAIC [is] that no innocent person should suffer as a result of the 
insolvency of an insurer...” and the association vowed to take action to assure that end. They recommended serious 
consideration be given to the establishment of an industry facility regulated by the states to guarantee solvency and to indemnify 
the public against the insolvency of any casualty insurer. A federal guaranty corporation was suggested in a congressional bill, 
but a resolution was adopted by the NAIC in opposition to this proposal. The resolution emphasized the fact that the NAIC was
recommending a program in each state to establish a means to guarantee the payment of claims against insolvent insurers. 1969 
Proc. II 549-552. 
  
Every insurance company failure undermines public confidence in, and the value of, the insurance institution whose continued
existence is the result of the public’s desire and need to be secure from risk. Like taxes, the over-all cost of the solvency of an 
individual company and of such industry-wide schemes as guaranty funds ultimately falls upon the consumer. 1970 Proc. I 
262. 
  
An insurer association recommended that Section 2 be deleted because it added no substance to the model. 1994 Proc. 2nd 
Quarter 510. 
  
The working group decided instead to retain the section, but decided to replace the word “avoid” with “the extent provided in 
this act, minimize.” The group also deleted a phrase that said one of the purposes was “the detection and prevention of insurer 
insolvencies.” 
  
The working group felt that the two changes made the section better reflect the purpose of the guaranty association. 1994 Proc. 
3rd Quarter 419. 
  
The Receivership Model Act Working Group voted to delete this section. A couple of regulators made a motion to restore the 
original language. The argument was that the clause expanded the coverages provided by the guaranty associations. The Task 
Force voted to retain the original language. 2008 Proc. 1st Quarter 10-440. 
  
Section 3. Scope
  
In a report comparing losses of insurance companies and banks, it was pointed out that the property/casualty insurance industry 
is quite different from the life insurance industry. 1969 Proc. II 564. The first priority was drafting legislation implementing 
the NAIC position on automobile insurance problems. 1970 Proc. I 252. 

Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 31



NAIC Model Laws, Regulations, Guidelines and Other Resources—April 2011 
  

PROPERTY AND CASUALTY  
INSURANCE GUARANTY ASSOCIATION MODEL ACT  

  
Proceedings Citations 

Cited to the Proceedings of the NAIC  
  

(cont.) 

PC-540-2    � 2011 National Association of Insurance Commissioners   

Basic to drafting a model bill is the determination of its scope. What types of insurance and insurers should be included and 
excluded? The existing bills range from including only automobile insurance to one embracing both life and property coverages. 
What contacts must there be with the state before recourse may be had against the fund? 1970 Proc. I 263. 
  
Section 3
  
The task force was charged with the task of considering whether the term “direct” needed to be defined. There has been litigation 
and many questions arising as to the types of coverage considered “direct” by the model act language. Courts have found large
self-insured groups who purchase excess and aggregate stop loss coverage to be covered by the guaranty associations since 
there was no underlying contract of insurance, even though the coverage was more in the nature of reinsurance coverage. 1989 
Proc. II 331. 
  
A. The drafters intended that a state choose the term “health insurance,” “disability insurance,” or “accident and sickness 
insurance” to conform to the terminology found elsewhere in the insurance code of the state in question. 1973 Proc. I 157. 
  
Amendments proposed in 1985 were considered a “radical departure” from the original model by the task force chair. The 
proposed amendments excluded products unless they were specifically listed as included. That meant new products would be 
excluded unless they fit under a generic term. Some of the items not included under the industry-suggested approach were 
based on a desire to exclude them, such as financial guarantee insurance. Other exclusions resulted from the belief that, 
recognizing the extraordinary nature of a guaranty fund, many insured exposures did not represent an extreme hardship to the 
person involved. Still others may have resulted from drafting difficulties. 1985 Proc. II 473-475. 
  
By the time the amendments were adopted at the end of 1985, the mechanics of the scope section had changed from the earlier 
draft. Rather than limiting coverage only to stated types of insurance, the list excluded certain types of coverage. One listed 
item was removed just before adoption of the model. It had provided an exclusion from the act for errors and omissions 
insurance for directors and officers of for-profit organizations. 1986 Proc. I 294. 
  
B. The task force was unanimously in favor of excluding financial guaranty insurance from the coverage of the guaranty 
fund. 1986 Proc. I 431. 
  
C. After the insolvencies of two large writers of surety business the federal government urged the NAIC to consider 
coverage of surety bonds under the guaranty association. It had not been the policy to do so because such bonds were generally 
associated with commercial ventures. 1986 Proc. I 429. 
  
D. Clarification of the subsection was made in 1986. Originally the model only said “credit insurance” but the additional 
language was inserted to make clear other types of collateral protection insurance similar to credit insurance were also originally 
intended to be excluded. 1987 Proc. I 450. 
  
E. In 1995 the NAIC considered an amendment to Subsection E to amplify the exclusion of coverage for insurance of 
warranties or service contracts. This provision was included in the package of amendments adopted in 1996. 1995 Proc. 3rd 
Quarter 586, 1996 Proc. 1st Quarter 571. 
  
I. When model amendments were adopted in 1985, consideration was given to adding a subsection to exclude coverage for 
claims covered under a governmental insurance program. The exclusion was not adopted at that time, but instead Section 12 
was amended to add a requirement to exhaust governmental benefits before the guaranty fund would be responsible for the 
claim. 1986 Proc. I 296, 304. In 1986 the Section 12 limitation was deleted and the exclusion contained in Subsection I added. 
1987 Proc. I 421. 
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(cont.) 

� 2011 National Association of Insurance Commissioners     PC-540-3  

An industry association suggested that the comment at the end of the section be amended to note that the Life and Health 
Insurance Guaranty Association Model Act addresses some of the lines of coverage excluded by this provision. 1994 Proc. 
2nd Quarter 510.  
  
When considering amendments to the model in the latter part of 1995, the working group agreed to add a comment at the end 
of Section 3. It contained a definition of ocean marine insurance for states whose codes did not contain a definition, so that 
there would be no question as to the coverages encompassed by the exclusion of ocean marine insurance. The working group 
agreed to limit the exclusion to craft used for commercial purposes. The working group also decided not to include within the  
Section 3
  
definition coverage written pursuant to the Jones Act or the Longshore and Harbor Worker’s Compensation Act. It was the 
opinion of the group that these coverages were properly classified as workers’ compensation insurance. 1995 Proc. 3rd 
Quarter 586.  
  
Section 4. Construction
  
An industry association recommended that Section 4 be deleted because it added no substance to the model act. 1994 Proc. 2d 
Quarter 510.  

The working group recommended that the section be retained to encourage appropriate construction of the Act by the courts 
and to lessen the likelihood that courts would strain to interpret the Act in a manner inconsistent with the intentions of the 
drafters. The group did remove one word so that the model no longer said liberally construed. 1994 Proc. 3rd Quarter 419.  
  
The Receivership Model Act Working Group voted to delete this section. A couple of regulators made a motion to restore the 
original language. The argument was that the clause expanded the coverages provided by the guaranty associations. The Task 
Force voted to retain the original language. 2008 Proc. 1st Quarter 10-440. 
  
Section 5. Definitions
  
F. “Covered claim” was considered for modification in 1985. An industry draft suggested a net worth exclusion under which 
no protection was extended to wealthy persons. The draft recommended exclusion of coverage for any claim in favor of a 
person having a net worth of $50 million or more. It was their belief that an insured with that much net worth ought to buy 
insurance intelligently enough so that it would not be insured by an unsound insurer. They suggested it was not good public 
policy to send bills for such wealthy persons’ losses or claims to all of the homeowners and small business insureds to pay. 
1985 Proc. II 474. 
  
The net worth exclusion was adopted because of potential capacity problems for guaranty funds. The advisory committee felt 
the suggested change would provide a more even balance between those who really need the protection of guaranty funds and 
giant corporations. 1985 Proc. II 510. 
  
Just before adoption of the model revisions in December 1985, the Guaranty Fund Task Force voted to remove a net worth 
limit of $10 million that had been included in the draft. A net worth provision was added instead to Section 11. 1986 Proc. I 
294. 
  
The National Committee on Insurance Guaranty Funds approved a document called “Guiding Principles for Settling Disputes 
Between Property and Casualty Insurance Guaranty Associations as to Responsibility for Claims” and asked the NAIC’s 
acceptance of the program. The purpose was to answer questions about which state’s fund should handle the covered claim. 
1986 Proc. I 457-459. 
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A suggestion made to the working group considering amendments to the model in 1994 was to revise the definition of “covered 
claim” to make it clear that unearned premium claims are covered by the guaranty fund in the state where the policyholder 
resided at the time the policy was issued. 1994 Proc. 2nd Quarter 510. 
    
The working group did not follow the suggestion because of a concern that the proposed revised language would be construed 
to limit the claims that would be covered. 1994 Proc. 3rd Quarter 419. 
  
Just before adoption of the amendments by the working group, further discussion was held on the suggestion to assign coverage
of an unearned premium claim to the guaranty association in the state where the insured resided at the time of issuance of the 
policy. One regulator said the proposed amendment would place an additional burden on receivers of insolvent insurers, who 
often must deal with policy records that are unorganized, inadequate or non-existent. Another  
  
Section 5
  
regulator agreed the proposal could cause delays in paying claims and increase the workload of both receivers and guaranty 
associations. The working group agreed to defer action on the suggestion. 1994 Proc. 4th Quarter 575. 
  
Amendments were considered again later in 1995 and Paragraph (2) was revised. It clarifies which guaranty association is 
primarily liable for the claim for property damage and does not narrow coverage. 1995 Proc. 3rd Quarter 586. 
  
At a hearing on the proposed amendments held in early 1996 one regulator objected to this proposed amendment. An interested 
party responded that the amendment does not restrict guaranty association coverage, but only determines the guaranty 
association that has primary responsibility for a property damage claim. The purpose of the amendment is to clarify that the 
guaranty association in the jurisdiction where the property giving rise to the claim is located has primary responsibility for the 
claim. 1996 Proc. 1st Quarter 569. 
  
An association of guaranty funds recommended that the exclusion from “covered claim” be expanded to exclude claims for 
reinsurance recoveries, contribution and indemnification brought by other insurers and to prohibit insurers from pursuing such 
claims against an insured of an insolvent company up to the guaranty fund limits. 1994 Proc. 2nd Quarter 510. 
  
Paragraph (3)(d) was added in the 1994 revisions. It contains a net worth exclusion for first party claims by an insured whose 
net worth exceeds $25 million. The association of guaranty funds had suggested $10 million as the appropriate level. 1994 3rd 
Quarter 419.  
  
G. “Insolvent insurer” was modified in 1972 to change the definition from an insurer “authorized” to transact to one 
“licensed” to transact insurance. It was the intent of the NAIC committee which drafted the bill to provide coverage only for 
carriers licensed in the state. In other words, coverage was not to be included for unauthorized insurers since they were not
subject to the state’s regulation for solvency. “Authorized” might have been construed to include eligible surplus lines insurers. 
1973 Proc. I 155. 
  
At the June 1976 meeting the industry advisory committee submitted a recommendation for an amendment to the definition of 
“insolvent insurer.” They contended the law was designed to apply to companies being liquidated, but the language of the 
model was not sufficiently precise to accomplish that limited objective. The suggestion to add specific language to clarify this 
point was not acted upon at that time. 1978 Proc. I 277. It was, however, adopted in December 1978. 1979 Proc. I 217. 
  
The definition was revised in 1994 to require a final order of liquidation with a finding of insolvency. A drafting note explaining 
that “final order” means an order that has not been stayed was also included in the amendments. 1994 Proc. 3rd Quarter 419.  
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H. Paragraph (2) was added in 1994 to incorporate language concerning termination of membership and liability for 
assessment in the event of a termination. 1994 Proc. 3rd Quarter 419. 
  
Section 6. Creation of the Association Section 7. Board of Directors
  
  
A. This provision was modified to allow vacancies to be filled by a majority vote of the remaining board members. By the 
terms of the original model, it would have been necessary to call a meeting of all member insurers, which would have been 
extremely cumbersome. 1972 Proc. I 480. 
  
An advisory group was asked to consider the issue of public representation on guaranty association boards in 1992. The 
committee report recommended against it, but one member proposed that a drafting note be added to include a provision for 
public representation on the board where the state had a premium tax offset. 1993 Proc. IB 703. 
  
  
Section 7
  
One member of the advisory group submitted a minority report explaining her reasons for recommending public representation 
on guaranty association boards. The main reasons given by the consumer representative were because the public ultimately 
bears the cost of guaranty fund assessments, because a different perspective is needed, and because accountability is needed.
1993 Proc. I 707. 
  
As a follow-up from that minority report, the working group decided to draft amendments to both the Life and Health Insurance 
Guaranty Association Model Act and the Post-Assessment Property and Liability Insurance Guaranty Association Model Act, 
which were designed to add two public representatives as members of the board of directors of the guaranty associations without 
increasing the overall number of members on the boards. The amendments also addressed potential conflicts of interest by 
requiring that the public representatives not be employed or contracted by any entity regulated by the state insurance department 
or required to register as a lobbyist in the state, or related to either. 1993 Proc. 2nd Quarter 619. 
  
A representative from an association of guaranty funds said an earlier suggestion for public representatives failed to gain support 
because of a perception that the commissioner was the representative of the public. Another association representative said his 
organization’s position was that it was a public policy question for the legislatures to determine. The underlying question related 
to the individual members themselves: their expertise, accountability and responsibility. 1993 Proc. 2nd Quarter 619. 
  
The consumer representative who authored the minority report restated her position. She believed that because the public 
ultimately bears the burden of insolvencies either through increased taxes or policy surcharges, the public was entitled to 
representation on the boards. Any problem experienced with incentive to attend meetings or structure of the board should be 
addressed separately from the overall issue of representation and should not result in a denial of representation of the public. 
1993 Proc. 2nd Quarter 619. 
  
In a letter of comment on the exposure draft providing for public representation, one association said it had developed a position 
opposed to public representation when the model was originally drafted. The association’s position was that there were 
substantial conflicts of interest in having consumers and other public representatives on the board. The state guaranty funds 
stand in the shoes of the insolvent insurer and must pay claims and decide coverage issues as the insolvent insurer would have 
done. Had the insolvent insurer remained solvent, it would not have had consumers involved in its internal claims process. 1993 
Proc. 2nd Quarter 605. 
  
The consumer representative said insurers also faced a conflict of interest because their interests were not aligned with those of 
policyholders either, but rather with the solvent insurers who paid the assessment. 1993 Proc. 2nd Quarter 619. 
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Another insurer association gave conditional support for the amendment. Its experience had been that qualified public 
representatives can make a positive contribution to board deliberations. The association expressed some concern about selecting 
qualified individuals who should be knowledgeable about the insurance industry. It recommended the draft be revised to require 
only one public member, who should not be eligible to serve as the chair of guaranty fund boards. 1993 Proc. 2nd Quarter 
604. 
  
Before the Executive Committee voted on adoption of the amendment regarding public representatives, further discussion took 
place. The chair of the Financial Condition Subcommittee said the purpose of the amendment was to improve communication 
among regulators, the insurance industry and consumers on guaranty fund and insurer insolvency issues. The addition of public
representatives to the governing boards would provide consumers with access to the guaranty fund process and a direct means 
to express concerns. The addition of public representatives also recognizes the impact of insurer insolvencies on the general
revenues of states and taxpayers. Another commissioner stated that he occupied a position on the guaranty association boards 
and acted as a public representative since it was his function to protect the public interest. A third commissioner said that public 
input into the guaranty fund process would be valuable, and that even though the commissioner’s function was protection of 
the consumers, the issue was one of direct public access. He did not favor inclusion of this provision in the financial regulation 
standards for accreditation. The chair of the subcommittee responded that this was not being recommended. 1993 2nd Quarter 
32. 
Section 7
  
Before final adoption the NAIC plenary body considered the matter again. Concern was expressed that this amendment would 
be required for a state to be accredited. After assurance that the amendments were not being considered, indeed were not even 
related to financial solvency, the model amendment was adopted. 1993 Proc. 2nd Quarter 12. 
  
In 1994 language was added to Section 7A to allow the commissioner to appoint the initial members of the board of directors 
if not selected by the member insurers within 60 days. A provision was also added to allow the commissioner to fill any 
vacancies in position held by public representatives. 1994 Proc. 3rd Quarter 419. 
  
Late in 1995 the working group reviewing suggestions for change to the model recommended that Subsection A be amended 
to simplify the qualifications for serving as a public member of the board of directors of a guaranty association. 1995 Proc. 
3rd Quarter 586. 
  
The amendment to Subsection A was adopted in 1996, as well as the drafting note following the subsection. 1996 Proc. 1st 
Quarter 573. 
  
Section 8. Powers and Duties of the Association
  
One of the major areas of concern when initially drafting the model was the manner in which the guaranty function was to be 
performed. Should the program be administered by the commissioner or through an industry association? What functions should 
the group perform? Shall they be authorized to delegate functions to a servicing insurer? 1970 Proc. I 263. 
  
A. The drafters started with the promise that the first draft should be a post-assessment rather than a prefunded plan. Then a 
number of decisions needed to be made in determining those assessments. Should insurers be assessed by lines of business? 
What, if any, should the maximum rate of assessment be? Should assessments be recognized in the making of premium rates? 
1970 Proc. I 263. 

  
Paragraph (3) of this subsection was amended in December 1971. As the model existed before, if the amount raised by a 
maximum assessment was insufficient to pay all covered claims, the association would have to marshal all the claims before it
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could make any payment on any one particular claim. Language was added giving the association the right to pay claims in the 
order it deemed reasonable, thus avoiding administrative problems and delay. 1972 Proc. I 480. 
  
A second amendment in December 1971 provided that if a company had deferred payment of an assessment due to its financial 
condition, that company could not pay any dividends to shareholders or policyholders during the period of deferment, and 
would have to pay the deferred amount as soon as payment would not reduce capital or surplus below required minimums. 
1971 Proc. I 480. 
  
A December 1978 amendment added a sentence to the last paragraph of Subsection A(1) to eliminate claims filed after the final
date set by the court for filing claims against the liquidator. 1979 Proc. I 217. 
  
The model originally contained a $100 deductible provision that was deleted in December 1980. At the same time a sentence 
was added at the end of Subsection A(1) to pay only the amount of unearned premium over $100. The reasoning for this was 
that certain consumers bore a disproportionate share of the losses; if there were no deductibles, the losses would be borne more 
equitably by all insureds. The administrative costs of handling the deductibles were high in relation to the amounts involved, 
sometimes exceeding what would have been paid out in claims. 1981 Proc. I 225, 228. 
  
The most notable of the amendments to the model act considered in 1994 included deletion of the $100 deductible for unearned 
premium claims. 1994 Proc. 4th Quarter 574. 
  
The working group was asked to consider deletion of the provision that allows the guaranty fund to pay only that portion of an 
unearned premium claim in excess of $100. In support of his proposal, the regulator said his state’s receiver spent $91.18 in 
costs to adjudicate each policyholder claim for the deductible. He said the substantial number of these claims filed also  
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Section 8A (cont.) 
  
creates an administrative burden, as well as depleting assets of the insolvent insurer. An industry spokesperson said the industry 
favored the deductible because it had the effect of spreading the loss due to insolvency and also reduced the cost of each 
insolvency to the guaranty association. The working group decided to recommend the deletion of the provision for the 
deductible. 1994 Proc. 3rd Quarter 419.  
  
Several industry associations commented on the proposal to delete the $100 deductible and indicated a desire to retain the 
provision. A regulator responded that the costs to the estate associated with the deductible were out of proportion to any benefit 
to policyholders. Another regulator said she received numerous complaints from policyholders about the application of the 
deductible to their claims. Another regulator said that, although guaranty associations might initially derive some cost savings 
from the deductible, those savings were offset by the cost to the estate, which ultimately results in less money available for 
distribution to policyholders, guaranty associations and other creditors. Another added that the necessity of processing claims 
for the deductible unnecessarily prolongs the administration of estates, which is detrimental to the guaranty association. A 
guaranty association representative argued that the cost savings related to the deductible was important to guaranty associations. 
He said in one state it was estimated that the deductible had resulted in savings of more than $13 million. He suggested other 
options for addressing the issue, including an exclusion of nominal claims from payment by the receiver and lowering the 
priority of claims for reimbursement of the deductible. He said costs of the guaranty associations are passed on to the public 
through rate surcharges and premium tax offsets, and that it was appropriate for policyholders to share some of the costs 
associated with an insolvency. After much discussion the working group decided to dispense with the deducible for unearned 
premium claims. 1994 Proc. 4th Quarter 574-575. 
  
The amendments adopted in December 1985 included a revision of this section, including a limit of $10,000 per policy for 
claims on return of unearned premiums. The advisory committee also suggested a limit of $50,000 on non-economic loss, but 
this suggestion was not adopted. 1986 Proc. I 300, 344. 
  
In 1986 an alternative provision was drafted to give the liquidator authority to sell a limited optional reporting period to insureds 
of an insolvent company that would provide coverage for the time period for filing claims with the liquidator. To prevent 
inconsistencies the time period was set for 18 months. 1986 Proc. II 409-411. This provision was adopted six months later. 
1987 Proc. I 421. 
  
Revisions were made to this section in 1994 to eliminate the alternative section that had been included for states with a provision 
in the liquidation law giving the liquidator authority to sell a limited extended reporting period for claims made policies. 1994 
Proc. 3rd Quarter 424-425.  
  
The last sentence of the subsection originally read “Each member insurer may set off against any assessment authorized 
payments made on covered claims and expenses incurred in the payment of such claims by the member insurer.” That sentence 
was deleted as being unnecessary and a potential cause of conflict. 1987 Proc. I 450. 
  
Section 8A(1) was amended to be consistent with the revised definition in Section 5G by replacing “determination of 
insolvency” with “order of liquidation.” Language was added at the end of Paragraph (1) that provided that the association’s 
duty to defend ceased upon payment or tender of an amount equal to the lesser of the association covered claim limit or the 
applicable policy limit. 1994 Proc. 3rd Quarter 419.  
  
Late in 1995 a working group considering amendments to the model discussed a proposal from a group suggesting a change to 
the provision regarding the date at which liability to the guaranty association is cut off and discussed the exclusion from 
coverage of policyholder protection claims. After lengthy discussion the regulators decided not to recommend the proposed 
amendments. The group also considered amending Paragraph (1)(b) to provide for an aggregate limit of $10 million per insured.
1995 Proc. 3rd Quarter 586. 
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Members of the working group expressed their support for the idea of an aggregate limit per insured in general, but raised some 
specific concerns with the proposal. These concerns included the difficulty of application of the aggregate limit if not adopted 
uniformly by all states and whether the amendment would create an incentive for a guaranty association to delay  Section 8A
(cont.) 
  
claim payments so that payments by other guaranty associations would satisfy the limit, thereby avoiding its statutory 
responsibility. Another concern was that guaranty association coverage would be exhausted by those who filed claims early, 
leaving other claimants without any coverage. 1996 Proc. 1st Quarter 569. 
  
The working group decided to adopt the proposed package of amendments without including the aggregate limit, but to consider 
a revised proposal in the future. 1996 Proc. 1st Quarter 570. 
  
A provision was added to Paragraph (2) authorizing the association to pursue and retain salvage and subrogation as to claims 
paid by the association. 1994 Proc. 3rd Quarter 419. 
  
An association of guaranty funds recommended that the guaranty funds have the exclusive right to appoint and direct legal 
counsel retained to defend liability claims. The working group decided to add a provision to Paragraph (4) giving the association 
the right to choose legal counsel for the defense of covered claims. 1994 Proc. 3rd Quarter 419. Section 8 (cont.) 
  
B. A suggestion was made by an association of guaranty funds to amend Subsection B(3) to afford guaranty associations 
the right to intervene in a proceeding involving an insolvent insurer. Some members of the working group expressed concern 
that this provision would result in the estate incurring unnecessary litigation expenses. Another concern expressed was that 
other creditors would, by extension, also be granted a right to intervene. One regulator felt that guaranty associations should 
not have rights superior to those of other creditors. No amendments to this subsection were included in the recommendations 
adopted in 1996. 1995 Proc. 3rd Quarter 586, 1996 Proc. 1st Quarter. 
  
C. The working group agreed to create an optional Subsection C providing a method of raising funds in excess of the 
association’s normal assessment capacity to pay claims resulting from a natural disaster. This provision was patterned after 
legislation already enacted in one state. 1995 Proc. 3rd Quarter 586. 
  
The amendments adopted in 1996 included an optional Subsection C and a comment on that subsection. 1996 Proc. 1st Quarter 
576. 
  
Section 9. Assessments Section 10. Plan of Operation
  
  
To supplement the model bill a separate model plan of operation was also adopted. 1970 Proc. IIB 1092-1096. 

When considering revisions to the model in 1994, a suggestion was made to the working group that provision be made for 
disposition of dividends and other advances received by a guaranty fund from an estate. 1994 Proc. 2nd Quarter 510. 

Section 11. Duties and Powers of the Commissioner
  
A. The second sentence was added to Paragraph (1) in December 1972. Receipt of a copy of the commissioner’s petition 
for insolvency upon the filing of such a petition with a court would assist the guaranty funds in beginning to prepare to handle 
a insolvency once declared by a court of competent jurisdiction. 1973 Proc. I 156. 
  
B. Subsection B contained a provision requiring the association to notify insureds and other interested parties of the 
insolvency. This provision was deleted in 1994. 1994 Proc. 3rd Quarter 420.  
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Section 11. Effect of Paid Claims (Previous version of model)
  
In 1975 the drafters considered an amendment which would have given guaranty funds immediate access to insolvent company 
assets, declare the guaranty funds priority creditors, and offer a “rescue” funding mechanism. 1976 Proc. I 296.  
  
The recommendation was not adopted by the executive committee, but was sent back to the drafting task force. 1975 Proc. I 
9. 
  
B. On a close vote the Guaranty Fund Task Force decided to include an amendment to this section limiting covered claims to 
claimants whose net worth was under $50 million. All of Subsection B was new material added in December 1985. 1986 Proc. 
I 340, 347. 
  
The task force generally favored the net worth exclusion as long as third-party liability claimants who may not have a sufficient 
net worth were protected. This approach would serve as an incentive to risk managers for commercial insureds to shop wisely 
in placing their insurance. 1986 Proc. I 431. 
  
The footnote in Subsection B was added to clarify the original drafter’s intent that the net worth provision apply to workers’ 
compensation claims. 1987 Proc. I 451. 
  
A working group considering amendments in 1995 was asked to lower the net worth exclusion to $25 million but declined to 
make that recommendation. 1995 Proc. 3rd Quarter 586. 
  
C. In 1994 Subsection C was substantially amended to clarify the rights of the association as claimant in the estate of an 
insolvent insurer and to require receivers to accept settlements of covered claims and determination of covered claim eligibility 
by guaranty associations. 1994 Proc. 3rd Quarter 420. 
  
In late 1995 an amendment was proposed to Subsection C to address the concern of some members that guaranty association 
determination of covered claims not affect the receiver’s adjudication of excess claims. 1995 Proc. 4th Quarter 728.

A second issue identified by the working group was whether the receiver should be bound to accept the guaranty fund’s 
determination of a covered claim and the amount paid by the guaranty fund in satisfaction of the claim. The suggested 
amendments addressed the concerns of regulators. 1995 Proc. 4th Quarter 728. 

Section 12. Exhaustion of Other Coverage (Previous version of model)
  
Section 12 was titled “Nonduplication of Recovery” from the time the original model was adopted in 1962. The title was 
changed in 1996 to better reflect the intent of the section. 1996 Proc. 1st Quarter 570. 
  
A new Subsection B was added in December 1985 requiring a person with any right of recovery under a governmental insurance 
program to exhaust his right there first before submitting a claim to the guaranty association. 1986 Proc. I 296, 304. A year 
later this paragraph was deleted and the model returned to its original language. Instead Section 3 was amended to add an 
additional subsection excluding any insurance provided by or guaranteed by the government. This would have the effect of 
excluding flood and crop hail insurance guaranteed by the federal government from covered claims. 1987 Proc. I 421. 
  
A. In 1994 Subsection A was amended to clarify that “other insurance” was not limited to coverage provided by a member 
insurer. 1994 Proc. 3rd Quarter 420. 
  
Section 12. Prevention of Insolvencies
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Protection against insolvency is one of the paramount objectives of insurance regulation. Two approaches are used to achieve 
this objective. First, insolvency funds have been created to afford protection when insolvencies actually occur. Second, statutes 
have armed insurance departments with various regulatory standards, procedures and tools to prevent or reduce the likelihood 
of insolvencies. The drafters also questioned whether additional insolvency preventive measures should be incorporated in the
model bill. 1970 Proc. I 263. 
  
The section was rewritten in 1983 at the urging of the guaranty funds because they felt the section imposed duties on the 
guaranty funds boards which were more appropriately carried out by insurance departments. 1983 Proc. I 350. The 
recommended changes allowed interaction between the guaranty funds and the insurance commissioners. 1984 Proc. I 326. 
  
A. The old Subsection A was deleted in 1994 to address antitrust concerns. It had required the board of directors to make 
recommendations to the commissioner for ways to detect and prevent insolvency and to discuss and make recommendations 
about the status of any member insurer whose financial condition might be hazardous to its policyholders. This was replaced 
with a provision authorizing the board of directors to make general recommendations concerning solvency regulation. 1994 
Proc. 3rd Quarter 420. 
  
Section 13. Credits for Assessments Paid (Tax Offsets) – OPTIONAL 
  
A regulator stated that the E Committee requested the Task Force reconsider a solution regarding assumed claims transactions. 
Another regulator stated that the Working Group considered the topic twice and agreed that something should be covered by 
the guaranty associations. A regulator suggested optional language to avoid controversy and ensure a timely response. After
extensive discussion, the Task Force agreed to further study the issue. 2008 Proc. 2nd Quarter Vol. II 10-490 to 10-492. 
  
A regulator recommended including two options – one option where assumed business was covered, and a second option where 
assumed business was not covered. Another regulator explained a third option as having two parts. This alternative would be a 
way to take care of all assumed claims, not necessarily with guaranty fund coverage but by means of a segregated account. The
Task Force discussed comments received on these options and whether drafting notes would resolve the issue. A commissioner 
summarized the four existing options and the potential fifth option. The Task Force decided to draft a background summary 
and finalize a decision at the 2008 Fall National Meeting. 2008 Proc. 3rd Quarter Vol. II 10-368 to 10-370. 
  
A commissioner stated that the Committee requested that the Task Force reconsider the assumed business language by 
considering optional language. A regulator stated that Option Three appeared to be an interim step for when insolvency takes 
place before a company issues their own policies. This option would be a way to handle the previous incurred losses before the 
assumption. The Task Force discussed issues related to this option. 2008 Proc. 4th Quarter Vol. II 10-622. 
  
A commissioner stated that Option Four followed Virginia Law. An interested party stated that Option Four is the mechanism 
by which Virginia implemented Option One. A regulator asked for clarification on the options. Another regulator said that 
Option Five was an attempt to be in the middle ground. The Task Force discussed the various aspects of Option Five. An 
interested party stated that he had an alternative that achieved Option Five’s goal through a different mechanism. Another 
interested party stated that the option they were most supportive of was Option Three. This option leaves parties as close as 
possible to the position into which they put themselves while still providing relief on a going forward basis for those people 
finding themselves with a new insurer, but after the transaction date, their claims would be covered just as if they had been 
issued by the assuming carrier. The Task Force discussed the pros and cons of Option Three. A regulator polled the members 
on the different options. Options One and Five, received positive support from the majority. Options Two and Three did not 
receive support. 2008 Proc. 4th Quarter Vol. II 10-624 to 10-625. 
  
The Task Force voted to send Option One and Option Five to the Financial Condition (E) Committee as optional language 
within the model. 2008 Proc. 4th Quarter 10-626.  
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Section 14. Miscellaneous Provisions Section 15. Examination of the Association; Annual Report Section 16. 
Tax Exemptions Section 16. Recognition of Assessments in Rates

  
  
  
At the December 1972 meeting of the NAIC Property and Liability Guaranty Fund Subcommittee, it was suggested that a task 
force consisting of both regulators and industry actuaries and rate-making personnel create a recoupment formula under the 
model law. 1973 Proc. I 395. 
  
The task force made the following recommendations: (1) In making rates consideration should be given to past assessments 
paid. It is the intent of the guaranty fund law that the assessments are to be borne by the policyholders eventually through their 
premium payments. (2) The language is quite clear on the point that, if assessments have been paid, rates are not to be considered 
excessive because they contain an amount to recoup the assessments paid. Because rate-making is prospective in nature, the 
rating law required that due consideration be given to prospective expenses as well as past expenses. (3) The task force 
recommended numeric formulas considering available information from prior insolvencies covered by guaranty funds. 1973 
Proc. II 396-397. 
  
In 1995 the working group recommended the deletion of the assessment recoupment formula because it appeared that the 
formula had not been utilized by any state. 1995 Proc. 3rd Quarter 586. 
  
Section 17. Immunity
  
An amendment to this section was made in December 1986. The words “... for any action taken or any failure to act by them 
...” were added to strengthen the immunity and reflect more clearly the intent of the drafters. 1987 Proc. I 451. 
  
A provision was added in 1994 amendments to extend immunity to those persons substituting for a member of the board of 
directors. 1994 Proc. 3rd Quarter 420.  
  
Section 18. Stay of Proceedings
  
Three years after the model was originally adopted, a change was made allowing a proceeding to be stayed for six months 
instead of the 60 days in the original model. It was found that the records of an insolvent company were in many cases 
nonexistent, and it took time to determine what actions were pending. The amendment allowed the association up to six months 
within which to prepare a proper defense, and such time thereafter as the court may grant in is discretion. 1973 Proc. I 156. 
  
The liquidator of an insolvent insurance company was reluctant, in some cases, to turn over the insolvent company’s claims 
files to the servicing carrier. Because the association couldn’t function without access to the insolvent company’s files, the 
second paragraph of Section 18 was added. 1973 Proc. I 156-157. 
  
The language in the first sentence of this section was modified to remove the words “up to” which had preceded “six months.” 
It was the view of the committee that the words “up to six months” imposed an unnecessary restriction upon the staying power 
of the court. 1987 Proc. I 451. 
  
An association of guaranty funds recommended that the stay be extended to the claim filing deadline to allow the guaranty 
funds more time to obtain and review claim files and determine what actions need to be taken. 1994 Proc. 2nd Quarter 511. 
  
The drafting group declined to follow the suggestion and recommended retention of the six-month period. The group did, 
however, add a provision allowing the association to waive the stay in instances where circumstances justify or require quicker 
action. 1994 Proc. 4th Quarter 588. 
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NAIC Model Laws, Regulations, Guidelines and Other Resources—April 2011 
  

PROPERTY AND CASUALTY 
INSURANCE GUARANTY ASSOCIATION MODEL ACT  

  
Proceedings Citations 

Cited to the Proceedings of the NAIC  
  

� 2011 National Association of Insurance Commissioners     PC-540-13  

Section 18 (cont.) 
  
A set of general comments had been included after Section 18 with further suggestions for drafters. When amendments were 
considered in 1994, one suggestion was to omit these comments. An insurer association suggested that many comments in the 
model were outdated and no longer applicable and should be deleted. 1994 Proc. 2nd Quarter 521. 
_____________________________ 

Chronological Summary of Actions 

June 1969: Model adopted. 
December 1971: Amended Section 7 to provide method for filling board vacancies and Section 8 to allows payment of claims in any order deemed 
reasonable. 
December 1972: Amended definition of insolvent insurer and added procedures to assist the guaranty association in its duties.
June 1973: Recoupment formula adopted. 
December 1978: Revised definition of insolvent insurer and added sentence to limit covered claims to those timely filed. 
December 1980: Eliminated $100 claims deductible but added sentence to retain $100 unearned premium deductible. 
December 1983: Modified Section 13 to aid in detection and prevention of insolvencies. 
December 1985: Extensive amendments adopted to clarify and limit scope of act, to add definitions of “claimant” and “control” and to expand section on 
limits of payments. The net worth limit in Section 11 was added. 
December 1986: Amendments adopted to provide for extended reporting period endorsement of a claims-made policy, to exclude flood and crop hail 
damage insurance provided or guaranteed by the federal government, and to make technical amendments. 
September 1993: Adopted amendment to Section 7 to provide for public representatives on the guaranty fund board. 
March 1995: Adopted amendments to clarify and update the model. 
June 1996: Adopted amendments to clarify and update the model. 
January 2009: Adopted amendments to clarify and update the model. 

  
  

Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 43



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 44



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 45



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 46



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 47



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 48



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 49



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 50



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 51



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 52



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 53



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 54



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 55



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 56



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 57



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 58



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 59



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 60



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 61



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 62



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 63



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 64



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 65



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 66



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 67



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 68



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 69



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 70



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 71



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 72



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 73



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 74



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 75



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 76



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 77



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 78



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 79



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 80



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 81



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 82



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 83



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 84



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 85



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 86



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 87



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 88



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 89



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 90



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 91



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 92



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 93



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 94



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 95



Attachment One-A 
Receivership and Insolvency (E) Task Force 

12/14/22

© 2022 National Association of Insurance Commissioners 96



Considerations for Insolvency Practitioners 
presented with Cyber Security Claims

I. Introduction

Cyber security insurance coverage is trending into the admitted market.  Consequently, NCIGF 
anticipates the insurance insolvency resolution system will be presented with claims and other 
issues related to this coverage.  These policy obligations may flow both from standalone cyber 
policies, endorsements, or from coverages that may be found to exist in commercial general 
liability and other lines of business typically written for business entities.  For this reason, 
policymakers need to determine how such coverages will be handled should an insurer writing 
this business become insolvent. While each jurisdiction will need to decide whether, and within 
what parameters, cyber claims will be covered, we offer for consideration and guidance the 
attached amendments to the NAIC Property and Casualty Insurance Guaranty Association Act 
(NAIC Model 540).    Policy makers should also consider how such claims will be handled 
before guaranty funds and associations (hereinafter “guaranty funds”) are triggered – for 
example in a rehabilitation proceeding.  Likewise, current insolvency processes and transition to 
the guaranty funds will need to be changed and enhanced to deal with this unique line of 
business and especially its demanding claims administration standards.  For the purpose of this 
discussion, we offer the following information:

II. Key Cyber Insurance Facts and Characteristics

1) Cybersecurity (“Cyber”) Insurance is a generalized term that covers a range of first-party and 
third-party policy coverages and benefits. While a policy could include various triggers, 
typically policy coverage is implicated by an unauthorized access to a computer system 
and/or by unauthorized access to or use of private or confidential information. Examples 
could include ransomware, malware, theft or loss of a device, improper disclosure of 
protected information, and more. 

2) Policies often offer a policyholder as a policy benefit the opportunity to engage service 
providers to investigate a suspected infiltration, to give legal advice about a policyholder’s 
regulatory or statutory reporting and notification obligations, to send notifications, and to 
give benefits to affected persons, such as credit monitoring. There may be coverage for the 
services of a ransomware negotiator and for a ransom paid in response to cyber extortion. 
The policies often include coverages directed to recovering or recreating data or access to 
data compromised by the incident. They may also afford business interruption coverage. In 
addition, policies generally provide liability coverage, including the provision of a defense, 
triggered by specific types of allegations or claims. Some policies contain e-crime coverages 
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such as social engineering losses, fraudulent instruction losses, etc. 

3) There are currently no standardized Cyber Insurance policy forms, but the sample policies we 
have examined do have many characteristics of P&C insurance. While many descriptions of 
Cyber Insurance, such as those written by brokers and others promoting such insurance, do 
not convey this underlying reality, Cyber Insurance policies are similar to other conventional 
insurance coverage. Some of these similarities are described below.

4) Although Cyber policy forms are not standardized (in contrast to ISO forms, for example), 
there are trends toward certain common characteristics in these policies, including the 
following:

a) Most, if not all, policies are written on a claims-made basis.
b) Most typically, these policies have aggregate limits, with a current trend toward lower 

limits. 
c) Often there are sub-limits applicable to certain types of coverage.
d) Amounts expended under the policy, including defense costs, typically erode the 

aggregate limits and, where applicable, appropriate sub-limits.
e) Policies generally include retentions or deductibles to be borne by the policyholder, 

although a retention may be zero for some coverages, with a current trend toward higher 
retentions or deductibles.

f) Generally, policies define all claims or losses arising from the same incident to be a 
single claim or loss.

g) Some policies require a policyholder to use incident response (breach response) service 
providers from a preapproved list of vendors. Others may require prior mutual agreement 
to the retention of a particular service provider. As to defense counsel under a liability 
insuring agreement, prior mutual agreement is commonly required.

h) Policies may vary, including by insuring agreement, as to whether an insurer reimburses 
a policyholder (meaning the policyholder pays in the first instance) or pays on behalf of a 
policyholder.

5) Coverages are modular and will vary significantly, even among policies issued by a specific 
insurer.

6) The range of services paid for by or on behalf of the policyholder are varied and novel as 
compared to traditional P&C products. The insurer is typically very active in identifying 
service provider options for the policyholder to consider engaging in terms of appropriate 
legal representation (including notification obligations), cyber forensic services and other 
ancillary services needed for regulatory compliance.

7) Another defining characteristic of Cyber Insurance is the required timeline for the insurer’s 
response in the event of a triggering incident. Ideally, a policyholder’s first notice of loss is 
given as soon as possible upon discovery, an insurer’s response also must be very quick, and 
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any appropriate contact with breach counsel, computer forensics, and cyber extortion 
services vendors is arranged within a short time and with urgency. In summary, the timeline 
for responding to and servicing the claim is extremely short compared to typical property & 
casualty claims. 

8) A significant benefit of the bargain for some policyholders, particularly small and middle 
market businesses, is obtaining the insurer’s expertise in providing the policyholder access to 
qualified service providers  to engage for the investigation of a cyber intrusion and breach 
response tactics, as well as legally evaluating and assisting with the complex regulatory 
compliance often required in such circumstances. 

9) Cyber Insurance often covers ransomware extortion payments, even though United States 
policy strongly discourages such payments. Such payments have potential implications for 
compliance with OFAC (Office of Foreign Asset Control), sanctions, and perhaps other laws.  
We understand, however, that insurers do sometimes negotiate and pay such fees.  There are 
also troubling trends shown in the data with implication for this coverage discussion: smaller 
companies are most frequently victimized by ransomware. We believe this coverage will 
need to be carefully evaluated in the discussions about Cyber Insurance.

10) The market for Cyber Insurance is dynamic and growing. While larger policyholders often 
have stand-alone Cyber Insurance policies, for some smaller insureds, Cyber Insurance 
coverage is more likely to be endorsed on to some other kind of policy, such as a 
CGL(Commercial General Liability), BOP(Business Owner’s Policy), or Professional 
Liability policy. That said, there are also stand-alone policies for smaller insureds and that 
approach appears to be expanding. There are also some smaller specialty insurers that write 
Cyber Insurance coverages in the middle and main street markets.

11) Premium reporting for Cyber Insurance is somewhat uncertain because it is not its own line 
or classification. This appears to be changing, but the publicly available historical premium 
and experience data is limited. In general, however, and putting surplus lines Cyber 
Insurance aside, we believe that premiums for admitted Cyber Insurance generally are 
currently reported within the guaranty fund’s assessable lines. This is an important 
distinction.

12) Cyber liability claims may also arise from CGL, medical malpractice, legal malpractice, and 
other commercial lines, sometimes referred to as “silent cyber” coverage.

  III. Issues to Consider

Insolvency practitioners should consider the following issues:  

1. What are appropriate guaranty fund limits if a jurisdiction decides to cover cyber 
claims? 
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While industry loss reporting for Cyber Insurance is not formally administered as such by a 
rating or advisory agency, the available voluntarily reported data indicates generally that the 
average claim for small and medium size businesses under these policies would fall within the 
claim cap (see attached 2021 claims study report). The claims costs for 2020 were materially 
higher than prior years. It is difficult to predict the future threat landscape and thus future claims 
costs, as the escalation in attacks is being met with a variety of defensive and mitigation 
strategies. At this juncture, however, the typical guaranty fund  claims caps of $300,000-
$500,000 should provide reasonably adequate coverage for most small and medium size 
businesses in most states. The statutory amendments offered in our revisions to the NAIC Model 
Act call for only one claim cap per incident.

2. Should the guaranty funds and receivers use vendors established in the policy to 
provide various services such as breach coaching, notification, forensics, etc.?

Sometimes use of certain vendors is mandated by the policy or accompanying documents. It may 
make sense for the receivers and guaranty funds to make use of pre-established vendors if they 
are still available, especially considering the short timelines in play for response on Cyber 
Insurance claims response. As we are all aware, however, sometimes vendor relationships can be 
disrupted in a liquidation context. It is thus advisable to expressly maintain the guaranty fund’s 
statutory power to select counsel and service providers and direct the provision of legal and other 
services.  Moreover, receivers should be prepared to address these services in a troubled 
company context. This issue is likely to require cooperative and innovative solutions.

3. What are considerations for amending guaranty fund acts and potentially other 
insolvency law that policymakers should take into account? ?

Guaranty fund laws are amended infrequently – any amendment should stand the test of time. 
Other typical guaranty fund provisions, such as the purpose clause, warranty exclusion, deemer 
provisions, and fine and penalty exclusions, should be reviewed in order to avoid conflicts with 
any Cyber Insurance amendments. Policymakers should also review net worth provisions 
embodied in many guaranty fund acts  to ensure that claims payment and services provided on an 
expedited basis will be properly recovered from high net worth insureds as Cyber Insurance 
claims will require claims administration on a compressed timeline incompatible with high net 
worth vetting. As always and given that this coverage is also written on a surplus lines basis, it 
should be clear that GA coverage extends only to licensed business and does not extend to claims 
on surplus lines policies. 

IV. Conclusion and Request for Collaboration

Finally, we ask that the NAIC and other policymaking bodies who are considering statutory 
amendments or other measures to address Cyber Insurance claims work with the NCIGF to 
develop solutions.  The NCIGF Legal Committee has spent considerable time studying this 
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matter and the NCIGF wants to share the benefits of the knowledge acquired with the NAIC and 
other appropriate stakeholders in order to ensure that appropriate policy claims and claims 
related services for insurance consumers are not disrupted, thus upholding the insurance promise.  

The point of contact for this matter for NCIGF is Barb Cox.  Ms. Cox has tremendous resources 
and expertise available, as well, to assist in this matter.
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BACKGROUND OF THE 

MEMORANDUM OF UNDERSTANDING 

When a property & casualty insurer is liquidated, our regulatory system mitigates the adverse effects on 
policyholders and claimants through the state insurance resolution system.  This system includes the 
coordinated management of the liquidation and wind down of the insurance company, in accordance with 
the state’s receivership laws, and the payment of statutorily defined “covered claims” by the state guaranty 
fund system. In today’s technological world, the insurance financial regulators, insurance receivers and the 
guaranty funds need advance planning for the transition from a troubled insurance company to liquidation. 

This model Memorandum of Understanding (“MOU”) is flexible and can be tailored the individual state 
insurance department and the specific troubled property and casualty insurer situation.  

The MOU is intended to be used to facilitate transitional planning and preparation, starting when a troubled 
property and casualty insurer faces a material risk of being liquidated as insolvent0F

1. Such a liquidation 
creates various obligations for the insurance receiver and triggers the guaranty funds’ statutory duties to 
pay “covered claims.” One goal of this transitional planning is to ensure that the guaranty funds are prepared 
and have the appropriate information necessary to assume their statutory duties to protect policy claimants 
promptly upon liquidation.  Another important goal of this early estate planning process is to facilitate the 
receiver’s duties upon liquidation, which include transition of claims to the guaranty funds, marshalling the 
remaining company assets and resolving claims against the insurer.   

This planning process necessarily involves the sharing of confidential information about the troubled 
company that is protected by statutory confidentiality and privilege provisions.  The parties sharing such 
information intend that it stay confidential and privileged and that no such protection be waived. This MOU 
is intended to document an agreement to that effect. The parties are the (1) Commissioner, (2) the insurance 
receiver if appointed (and who may be added later) or a standing insurance receivership office, if applicable, 
(3) the potentially triggered guaranty funds, and (4) the National Conference of Insurance Guaranty Funds
(“NCIGF”).1F

2 If separate from a state’s receivership office, the state’s insurance financial regulatory office
could also be a party to the MOU, as the MOU can be tailored to the specific state.

The MOU provides that all non-public planning information provided to the guaranty funds under it shall 
be kept confidential, with the protective mechanism to maintain confidentiality spelled out.  Specifically, 
confidential information initially may only to be shared with NCIGF and guaranty fund staff, agents, and 
counsel and, importantly, may only be used for purposes of planning for liquidation of the troubled 
company. Confidential information will not be shared with industry representatives who sit on or participate 
in a guaranty fund’s Board of Directors until such time as the information is necessary for the Board to 
discharge statutory duties or consider or take for official action. Confidential information received by the 
Insurance Commissioner pursuant to its examination authority, which  based upon NAIC Model 390 
typically is “confidential by law and privileged, shall not be subject to [insert open records, freedom of 
information, sunshine or other appropriate phrase], shall not be subject to subpoena, and shall not be subject 
to discovery or admissible in evidence in any private civil action,” is as shared agreed to retain such 
privileged status, particularly given the common interest of the parties in the MOU in facilitating the 

1 This model MOU is intended for use with only property and casualty receiverships.  Life and health guaranty associations utilize confidentiality, 
and joint and common interest agreements, to gain access to information in the event of receivership, when necessary.  
2 See https://www.ncigf.org/. In general, the legal relationships between the troubled company and the regulatory authorities will be governed 
comprehensively by appropriate statutes and regulations in the state insurance code, thus generally there is no need for the troubled company be a 
party to the MOU.  There may be, however, considerations in particular cases where it would be prudent to add the troubled company as a party, 
particularly if slow or incomplete compliance with disclosure and reporting requirements are an issue. For example, additional enforcement 
mechanisms could be added and troubled company cooperation with the prospective receiver and the guaranty funds could be spelled out in more 
detail. 
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prospective liquidation proceedings and the insurance resolution mechanism.  As further protection for the 
privileged status of such confidential information, the guaranty funds are obligated under the MOU to 
defend against any attempt to discover any confidential or privileged information shared with them and to 
notify the other parties to the MOU of discovery or disclosure request. 

The proposed MOU is a template that contains the essential terms of a confidential information sharing 
agreement and can easily be customized to address specific issues that may arise in the course of addressing 
troubled company concerns and in planning for liquidation. 
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MEMORANDUM OF UNDERSTANDING 

This Memorandum of Understanding (“MOU”) is among the [state] Department of Insurance 
(“DOI”), the [Receiver of the insolvent company – if appointed] and the [guaranty fund in the state of 
domicile of the troubled company, the other insurance guaranty funds which have executed this agreement 
(collectively “Guaranty Funds”) and the National Conference of Insurance Guaranty Funds.(NCIGF)   

Definitions: 

1.1 “Agreement” or “MOU” refers to this Memorandum of Understanding; 

1.2 “Confidential Information” refers to any: 

a) documents, data or other information relating to any domestic insurance company in the State
of [state] where the Commissioner has determined that the financial condition of such company
creates a material risk of Liquidation that are not publicly available or public records, whether
written or not, including but not limited to claims files and data; financial analyses, modeling
and projections; trade secrets, technical processes and know-how; agency agreements,
arrangements, accounts, proposals, lists, and other information; policyholder lists and
information; costs and pricing information; internal procedures, strategies and plans; and
computer programs;

b) work product or other information regarding any such Company that is confidential and/or
privileged;

c) communications between the Parties regarding any potential or pending legal actions involving
any such company that is a threat to such companies’ solvency; and

d) specifically contemplates information received by the Insurance Commissioner pursuant to its
examination authority [insert state adoption of NAIC Model Law 390], which is “confidential
by law confidential by law and privileged, shall not be subject to [insert open records, freedom
of information, sunshine or other appropriate phrase], shall not be subject to subpoena, and
shall not be subject to discovery or admissible in evidence in any private civil action.”

1.3 “Evaluation Material” refers to all information, oral or written, including but not limited to 
Confidential Information as defined herein, that is furnished to Guaranty Funds or NCIGF under 
the terms of this Agreement, and all analyses, compilations, studies, or other materials prepared by 
Guaranty Funds or NCIGF containing or based in whole or in part upon such information. 
“Evaluation Material” includes but is not limited to information on the financial condition of the 
company, information data systems utilized and condition of the data, location of data files, 
involved third party administrators, UDS test files that may be created, policy forms – especially 
those for unique or complex lines of business, company organization charts, claims counts and 
liability amounts by line and by state, and lists of cases in trial, attorney contacts and any other 
information appropriate to enable the Guaranty Funds to fulfill their statutory duties upon 
liquidation.  This material shall be updated from time to time as appropriate. 

1.4 “Company or Companies” refers to any domestic property and casualty insurance company in the 
State of [state]where the Commissioner has determined the financial condition of such company 
creates a material risk of Liquidation. 

1.5 “Commissioner” refers to the Commissioner of Insurance of the State of [state]. 
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1.6 “Party” and “Parties” refer to the Commissioner, the Receiver, if appointed, the signatory Guaranty 
Funds and the NCIGF. 

1.7 “Receivership Court” refers to the [court with jurisdiction over the receivership] 

1.8 “Receivership” refers to the rehabilitation or liquidation of any domestic insurance company in the 
State of [state]. 

1.9 “Receiver” refers to [name of deputy receiver if appointed]or any of his or her successors. 

1.10 “Covered Claim” shall have the same meaning as contained in the applicable statutes of the 
Guaranty Funds. 

II. Recitals

2.1 The Commissioner is responsible for the financial regulation of Companies.  From time-to-time the 
financial condition of one or more of such Companies creates a material risk of Liquidation. 

2.2 Should a Receivership occur of a Company, the Commissioner may appoint a special deputy 
receiver who will be responsible for the handling of such Receivership. 

2.3 If the Receivership of a Company includes an order of liquidation with a finding of insolvency or 
if other statutory requirements are met, the Guaranty Funds will have the responsibility for the 
payment of “Covered Claims” arising from such Receivership. 

2.4 The Parties agree that in order to properly prepare for any Receivership, to provide for a smooth 
transition to liquidation should it become required, and in order to avoid delay in the payment of 
“Covered Claims,” it is essential to share Confidential Information among them with respect to any 
Company the Commissioner determines is at material risk of Liquidation. 

2.5 It is agreed by the Parties that, subject to the Commissioner’s discretion, the Commissioner can 
freely consult with the Receiver (if appointed), the Guaranty Funds, and NCIGF, with respect to 
any Company, including but not limited to, the dissemination of Confidential Information and 
Evaluation Material as defined herein.  It is understood that such consultations are to be held in 
strictest confidence and the Commissioner may, in his or her discretion, withhold the name of the 
Company being discussed from the Guaranty Funds and the NCIGF. 

2.6 The Guaranty Funds have determined that in order to protect consumers and to better fulfill their 
mission (see cite to applicable Guaranty Funds’ statutes) it is necessary and proper for them to enter 
into this Agreement and likewise it is necessary and proper for the NCIGF, as a membership 
organization that supports the Guaranty Funds in their mission, to enter into this Agreement.  The 
DOI and Receiver have determined that this Agreement enables them to better serve the insurance 
consumers in [involved states] and to better protect them from the adverse consequences of a 
Company liquidation. 

III. Use and Treatment of Evaluation Material

3.1 Subject to the terms of this Agreement, the Commissioner and Receiver will grant the Guaranty 
Funds and NCIGF access to Evaluation Material as they determine is appropriate. The Evaluation 
Material shall be used by the Guaranty Funds and NCIGF to determine potential obligations of the 
Guaranty Funds, prepare for the possible assumption of such obligations, and to perform such 
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statutory obligations in the event they become obligated to pay “Covered Claims” under policies 
of insurance issued by a Company. The Guaranty Funds and NCIGF shall be allowed to copy such 
Evaluation Material for their own use consistent with the terms of this Agreement. 

3.2 The Guaranty Funds and the NCIGF agree to maintain the confidentiality of all Evaluation Material 
provided to them, and of any privileges with respect to such information. The Guaranty Funds and 
the NCIGF agree not to disclose any Evaluation Material to any person or entity, except as 
expressly provided herein. 

3.3 The Guaranty Funds and the NCIGF may share Evaluation Material with their respective counsel, 
consultants or agents as they deem necessary, provided that such persons agree to comply with 
terms of this Agreement, including but not limited to the remedies provided under Part IV. In the 
event of a breach of this Agreement by any person to whom Evaluation Material has been provided, 
the Party or Parties providing such information shall also remain liable for the breach. 

3.4 The Guaranty Funds and the NCIGF agree that no Evaluation Material shall be provided to any 
insurance companies or the owners, directors, officers, employees, agents, representatives, or 
affiliates of any insurance companies, except as necessary to discharge statutory duties, for official 
action or consideration by the Board of Directors.  

3.5 In the event that the Guaranty Funds or the NCIGF are served with process seeking the production 
of Evaluation Material, including but not limited to a subpoena or order of a court of competent 
jurisdiction, an investigation by a government entity, or discovery demand issued in connection 
with any action, the Guaranty Funds and NCIGF, as appropriate, shall notify the Commissioner 
and Receiver in writing as promptly as practicable.  The Guaranty Funds and NCIGF, as 
appropriate, shall take reasonable actions to protect the confidentiality and, if applicable, the 
privileged status of such information, unless otherwise requested by the Commissioner or the 
Receiver. If a protective order or other remedy is not obtained prior to the date that compliance 
with the request is legally required, the Guaranty Funds and the NCIGF, as appropriate, will furnish 
only that portion of the Evaluation Material or take only such action as is legally required. 

IV. Remedies

4.1 The Guaranty Funds and the NCIGF agree that money damages would not be a sufficient remedy 
for a breach of this Agreement, and that the Commissioner or Receiver shall be entitled to equitable 
relief, including injunctive relief, as a remedy for such breach. Such remedy shall be in addition to 
all other remedies available at law or in equity, and shall not be deemed the exclusive remedy for 
a breach of this Agreement. Any action to enforce this Agreement shall be brought in the 
[appropriate court for the proceeding]. 

4.2 In the event of an action alleging a breach of this Agreement, the prevailing party shall be entitled 
to reimbursement for its reasonable attorney’s fees. Any attorney’s fees awarded to the Guaranty 
Funds or the NCIGF shall be handled as an administrative expense in the proceeding, subject to 
[cite to applicable law]. Any attorney’s fees awarded to the Commissioner or Receiver shall be paid 
from the Guaranty funds and NCIGF’s funds, and shall not be submitted as a claim in the 
proceeding. 

4.3 No failure or delay by any Party in exercising any right, power or privilege shall operate as a waiver 
thereof. Any exercise of a right, power or privilege shall not be considered to preclude any other or 
further exercise thereof. 
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4.4 There shall be no liability on the part of the Commissioner or Receiver or the Company(ies) to the 
Guaranty Funds or NCIGF relating to or arising from the Evaluation Material or any other 
documents, material, information or communications provided under this Agreement. 

V. Warranties and Representations

5.1 The Commissioner, the Guaranty Funds, and the NCIGF to the extent consistent with their statutory 
and other obligations, shall in good faith cooperate and communicate promptly with each other 
with respect to the performance of their duties under this Agreement. 

5.2 The Guaranty Funds and the NCIGF represent that they have the authority to enter into this 
Agreement and fulfill their obligations under this Agreement. 

5.3 Each undersigned person represents that he or she is authorized to sign this Agreement on behalf 
of the Party he or she represents. 

5.4 The Guaranty Funds and the NCIGF understand and acknowledge that the Commissioner or 
Receiver makes no representations or warranties as to the accuracy or completeness of any 
Evaluation Material provided under this Agreement. 

5.5  The Guaranty Funds and NCIGF understand and acknowledge that the Evaluation Material may 
include information furnished by consultants, access to which will require additional agreements 
with such consultants. 

VI. Termination

6.1 This Agreement may be terminated at any time by agreement among the Parties or by any single 
Party in writing with 30 days’ notice, provided that all Evaluation Material obtained prior to such 
termination shall remain confidential, unless otherwise agreed by the Parties, and except as 
otherwise provided by law.  Further, this Agreement shall be terminated upon a determination in 
writing by the Commissioner or the Receiver that the Company no longer presents a material risk 
of Liquidation.   

6.2 The Guaranty Funds and the NCIGF are permitted to use Evaluation Material in the manner and 
for purposes described herein until delivery by the Receiver or Commissioner of a written notice 
specifying the date of termination of this Agreement.  Upon a liquidation order wherein one or 
more Guaranty Funds are triggered this Agreement shall terminate in all respects without the 
obligation to destroy Evaluation material or maintain it as confidential. 

6.3 Except as provided in Paragraph 6.2, in the event of a termination of this Agreement, the Guaranty 
Funds and NCIGF shall immediately undertake to destroy all Evaluation Materials, and all copies, 
summaries, analyses and notes of the contents or parts thereof, and shall provide an affidavit 
attesting to the destruction of all such Evaluation Materials being provided to the Receiver, if 
appointed, and the Commissioner within 30 days after termination, and no part thereof shall be 
retained by the Guaranty Funds or NCIGF in any form without the prior written consent of the 
Commissioner or Receiver. 

VII. Miscellaneous Provisions
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7.1 Nothing in this Agreement shall be deemed to create an attorney-client relationship between any 
Party’s counsel and any other Party. 

7.2 This Agreement shall be governed by and construed in accordance with the laws of the State of 
[state of domicile of the insolvency]. 

7.3 This Agreement may be executed in multiple counterparts, each of which shall be deemed an 
original for all purposes, and all of which together shall constitute one and the same instrument. 

7.4 This Agreement shall be effective upon the date signed by each party and shall also apply to any 
and all Evaluation Material that has previously been shared between the Parties. 

7.5 All communications under this Agreement shall be in writing and shall be sent by email to the 
addresses specified below. A copy of any such notice shall also be personally delivered or sent by 
either first class registered or certified U.S. Mail, return receipt requested, postage prepaid, or by a 
bonded mail delivery service, to the address set out below: 

The Commissioner: The Receiver: 
[name, address, phone, email address] [name, address, phone, email address] 
  
Guaranty Funds: 
 
[list of contact information for signatory 
funds] 

 

7.6 The Parties agree to meet periodically, at least annually, to discuss issues arising under this 
Agreement and its implementation with respect to any specific Company. 

 

[SIGNATURES OF PARTIES ON FOLLOWING PAGES] 
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IN WITNESS WHEREOF, the Parties have executed this Agreement on this ____ day of 
_____________, 2019: 

Commissioner 

By: ________________________ 
Its: ________________________ 
Date: ________________________ 

Receiver (if appointed) 
By: ________________________ 
Its: ________________________ 
Date: ________________________ 

NCIGF: 

By: ________________________ 
Its: ________________________ 
Date: ________________________ 

Guaranty Fund: 

Separate signature pages may be appropriate. 
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Considering for Adoption by the Financial Condition (E) Committee, Dec. 15, 2022 
Adopted by the Receivership and Insolvency (E) Task Force, Dec. 14, 2022 

REQUEST FOR NAIC MODEL LAW DEVELOPMENT 

This form is intended to gather information to support the development of a new model law or amendment to an existing model 
law. Prior to development of a new or amended model law, approval of the respective Parent Committee and the NAIC’s 
Executive Committee is required. The NAIC’s Executive Committee will consider whether the request fits the criteria for 
model law development. Please complete all questions and provide as much detail as necessary to help in this determination. 

Please check whether this is:  New Model Law or  Amendment to Existing Model 

1. Name of group to be responsible for drafting the model:

Receivership Law (E) Working Group of the Receivership and Insolvency (E) Task Force to complete the drafting.

Note that Model #540 is currently being amended to address restructuring mechanisms, per the request for model law
development adopted by NAIC Executive (EX) Committee on August 11, 2022. The Task Force hopes to consider the
adoption of further amendments for this request within a similar timeframe.

2. NAIC staff support contact information:

Jane Koenigsman
jkoenigsman@naic.org
816-783-8145

3. Please provide a brief description of the proposed new model or the amendment(s) to the existing model. If you are
proposing a new model, please also provide a proposed title. If an existing model law, please provide the title, attach
a current version to this form and reference the section(s) proposed to be amended.

 Property and Casualty Insurance Guaranty Association Model Act (#540)

As presented by the National Conference of Insurance Guaranty Funds (NCIGF), cyber security insurance coverage is 
trending into the admitted market.  Consequently, NCIGF anticipates the insurance insolvency resolution system will be 
presented with claims and other issues related to this coverage.  These policy obligations may flow both from standalone 
cyber policies, endorsements, or from coverages that may be found to exist in commercial general liability and other lines 
of business typically written for business entities.  For this reason, policymakers need to determine how such coverages 
will be handled should an insurer writing this business become insolvent. While each jurisdiction will need to decide 
whether, and within what parameters, cyber claims will be covered, we offer for consideration and guidance recommended 
amendments to the NAIC Property and Casualty Insurance Guaranty Association Act (NAIC Model 540).  Policy makers 
should also consider how such claims will be handled before guaranty funds and associations (hereinafter “guaranty 
funds”) are triggered – for example in a rehabilitation proceeding.  Likewise, current insolvency processes and transition 
to the guaranty funds will need to be changed and enhanced to deal with this unique line of business and especially its 
demanding claims administration standards.   

4. Does the model law meet the Model Law Criteria?  Yes  or  No (Check one)

(If answering no to any of these questions, please reevaluate charge and proceed accordingly to address issues).

a. Does the subject of the model law necessitate a national standard and require uniformity amongst all
states?  Yes or  No (Check one)
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If yes, please explain why: 

This proposed change is needed to ensure cyber insurance policyholders in all states are provided with guaranty 
fund coverage for this trending line of business.  

b. Does Committee believe NAIC members should devote significant regulator and Association resources to
educate, communicate and support this model law?

 Yes or  No (Check one) 

5. What is the likelihood that your Committee will be able to draft and adopt the model law within one year from the
date of Executive Committee approval?

 1  2  3  4  5 (Check one) 

High Likelihood    Low Likelihood 

Explanation, if necessary:  
NCIGF has provided a proposal of suggested amendments for consideration. Proposed amendments include a 
definition of cyber insurance, coverage limitations and updates to other references.  

6. What is the likelihood that a minimum two-thirds majority of NAIC members would ultimately vote to adopt the
proposed model law?

 1  2  3  4  5 (Check one) 

High Likelihood   Low Likelihood 

Explanation, if necessary: See previous discussion. 

7. What is the likelihood that state legislatures will adopt the model law in a uniform manner within three years
of adoption by the NAIC?

 1  2  3  4  5 (Check one) 

High Likelihood    Low Likelihood 

Explanation, if necessary: 

At this juncture, the amendments being considered are simple and because they have the potential to address future 
policyholder protection for this line of business, we believe such changes will be widely supported by all parties.  

8. Is this model law referenced in the NAIC Accreditation Standards? If so, does the standard require the model law
to be adopted in a substantially similar manner?

No reference in Accreditation Standards.

9. Is this model law in response to or impacted by federal laws or regulations? If yes, please explain.

No.
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Draft: 11/30/22 
 

Receivership Law (E) Working Group 
Virtual Meeting 

November 7, 2022 
 
The Receivership Law (E) Working Group of the Receivership and Insolvency (E) Task Force met Nov. 7, 2022. The 
following Working Group members participated: Kevin Baldwin, Co-Chair (IL); Laura Lyon Slaymaker, Co-Chair 
(PA); Michael E. Surguine (AR); Joe Holloway (CA); Jared Kosky (CT); Miriam Victorian (FL); Kim Cross (IA); Walt 
Corey (LA); Christopher Joyce (MA); Robert Wake (ME); Tom Mitchell (MI); Shelley Forrest (MO); Lindsay Crawford 
(NE); Brian Riewe (TX); and Charles Malone (WA). Also participating was Doug Hartz (OR). 
 
1. Received Comments on Amendments to Model #540 

 
Slaymaker said the Working Group exposed proposed amendments on the Property and Casualty Insurance 
Guaranty Association Model Act (#540) for purpose of addressing guaranty fund coverage for policies that are 
included in insurance business transfers (IBTs) and corporate divisions (CDs). One comment letter was received 
from Maine (Attachment Three-A).  
 
Wake said his comments address a general situation that as a policy is transferred to another insurer, the guaranty 
fund coverage goes with the policy. This problem comes up in other types of policy novation. With limited 
exceptions, it should be addressed the same way. The only exception is when policyholders are novated coverage 
into the company’s own captive insurer. This example seems like a non-starter. 
 
Wake said in the case of a regulatory business transfer and the business has been transferred to the captive or 
some other alternative risk being entity and the policyholder had no say, the policyholder should not lose the 
guaranty fund protection. The answer is that if the state decides the guaranty fund should not be put on the risk, 
the state should not allow that transfer to happen.  
 
Wake said he put his proposed amendments in the membership section of Model #540 because if there is 
assessment liability with the policy, it should go with the policy as well. For example, if the business was written 
shorting before the business transfer. He said including in the covered claim section would be more complicated 
than what he proposes. 
 
Wake said the assumed claims transaction is already in the existing Model #540 but not many states have adopted 
that provision. He said it seemed simpler to either replace it or write around it.  
 
Stephen W. Schwab (DLA Piper LLP) asked what if a new insurer is created? Wake said that is why he includes 
novation and the definition for corporate succession to include mergers.   
 
Wake said the covered claim definition amendment requires the insurer to have been a member insurer at the 
time of writing the policy.  It should not be relevant if you have a situation where the new insurer wasn’t licensed 
until after the policy was written by the former insurer. However, he feels the membership needs to relate to 
when the policy was written. He said in the case of a new company that does not qualify for licensure going 
forward, the guaranty fund coverage should still transfer with the policy. 
 
Schwab said in paragraph 5(K)(d)(b) language, it does not apply, which would suggest there would not be 
continued coverage. Wake said in Schwab’s scenario it would be defined as a corporate succession, so it would 
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apply.  He said we need new language to deal with mergers and corporate divisions and we need to clean up the 
definition of novation.  
 
Patrick Cantilo (Cantilo and Bennett, LLP) asked if the assumed claims transaction works, and the problem is that 
states haven’t adopted it, will amending it be more successful.  He said the assumed claims transaction language 
gets us there or nearly there, with minor edits. He said the IBT and CD amendments as motivation for states to 
adopt the existing assumed claims transaction language.  Wake agreed.  
 
Barbara F. Cox (Barbara F. Cox LLC) said Wake’s proposal amends parts of Model #540 that we need to do. Cox 
said the National Conference of Insurance Guaranty Funds’ (NCIGF) proposal could be modified for such 
transactions. She said NCIGF would work with Wake on amendments.  She said the reason the current assumed 
claims transaction language has not been adopted by many states is that it was not a consistent view among trade 
association and now a recently adopted policy that if there was coverage before the transaction it should follow 
the transaction. Conversely, if there was not coverage before the transaction, there should not be coverage 
created by the transactions.  The concern was that the original assumed business language would afford coverage. 
There was an attempt to solve that with a look-back on assessments, post insolvency.  That system does not solve 
the problem. There might have been either no assessments or a lot of assessments during that three-year look-
back.  Surplus lines or other unlicensed business that is not covered by the guaranty funds is not regulated the 
same way as licensed business. That is the objection to the current assumed claims transaction language. She said 
there is urgency for making these amendments since a couple transactions have already taken place, with more 
to follow. She hopes that the coverage that is intended to be in place for injured workers and other deserving 
parties is in place before one of these insurers fails.  
 
Baldwin said Wake’s proposal makes the edits to the members insurer section of Model #540 while NCIGF’s 
proposal addresses the issue in the covered claims definition. He asked Cox to discuss the placement of the 
amendment. Cox said the NCIGF proposed language calls for the policy to be issued by the now insolvent insurer 
and that requirement weaves its way to the definition of insolvent insurer. When you put them together you do 
not have coverage for the IBT or CD because it was not issued by the insolvent insurer. She said NCIGF would 
prefer a simple solution where there is no coverage for anything that was not covered before the transaction. 
 
Baldwin said the covered claims section is where we would go to evaluate the actual granting of coverage in an 
insolvency.  
 
Baldwin recommended a drafting group to consider further edits to the Model #540 amendments. Baldwin, 
Slaymaker, Hartz, Wake, Cox, Schwab, and Rowe Snider (Locke Lord LLP) volunteered.  
 
Having no further business, the Receivership Law (E) Working Group adjourned. 
 
SharePoint/NAIC Support Staff Hub/Member Meetings/2022 NAIC Meetings/Fall National Meeting/E 
Committee/RITF/110722_RLWGmin.docx 



Comments on P&C Proposed Guaranty Fund Amendment 

Bob Wake, Maine Bureau of Insurance 

While I strongly support the concept behind the proposed amendment, my concern with the current 
draft language is that it is both underinclusive and unduly complex.  We also need to consider how 
any potential amendment interacts with the NAIC’s earlier attempt to solve what is essentially the 
same problem: the “assumed claims” provisions that have not been widely adopted. 

In order to get a good solution, we need to begin with a clear understanding of the problem.  If we 
look only at the particular situation that first got us interested in an issue, it’s easy to come up with 
a solution that’s overinclusive, underinclusive, or both at the same time.  The concept behind the 
original proposal, as Barb Cox from NCIGF summarized on the call, is simple, and I agree 
wholeheartedly with the goal.  When an IBT or similar transaction transfers a policy from Insurer 
A to Insurer B, guaranty fund coverage ought to follow the transfer.  We should consider whether 
there might be exceptions to this general rule, but as discussed later, I’ve looked and I can’t think 
of any, since extinguishing the existing guaranty fund protection would seem to be the only 
alternative once Insurer A is free from all legal obligation on the policy and might no longer even 
exist. 

But the concept is actually even simpler than the need to preserve guaranty fund protection after 
an IBT, because the problem isn’t unique to IBTs.  The same principle applies across the board to 
any change of corporate form and to any policy novation, whether the novation arises under an 
IBT law, a corporate division law, an assumption reinsurance law, some other law such as a bulk 
reinsurance law, or a private contractual agreement to novate the policy.  (I speak from experience, 
because the last time Maine had to wrestle with this issue, it was in the context of a proposed 
novation that would have been effectuated under Maine’s bulk reinsurance statute.)  If the claim 
would have been covered if Insurer A had stayed on the risk, and Insurer B is the legal successor 
to Insurer A by policy novation or corporate succession, the claim should still be covered.  (Unless, 
as noted earlier, we can identify some exception to this general principle that is sufficiently 
compelling to justify taking away the guaranty fund protection that was put in place at the inception 
of the policy.) 

The barrier we need to overcome to solve this problem is that currently, if Insurer B becomes 
insolvent, the general rule is that claims against Insurer B are only covered if the policy was “issued 
by” Insurer B.  One way to work around this barrier is by statutory interpretation, as some states 
have done when faced with this problem.  If B has replaced A as the “issuer” of the policy, then B 
is deemed to have issued the policy and this status is deemed to relate back to the original issue 
date.  Such an interpretation is supported by Section 4, which requires the Act to be construed to 
effect its stated purpose, which is to pay covered claims so as to “avoid excessive delay” and 
“minimize financial loss to claimants or policyholders.” 

But this situation is too important and too frequent to rely on an interpretation that might not be 
self-evident and might be contested.  We need something clear and explicit in the statute itself.  
The current proposal seeks to do this by creating an exception to the definition of “covered claim” 
that applies “Notwithstanding any other provision in this Act” and is longer than the operative 
provisions of the definition itself.  This does not seem to be the optimal approach.  We’re trying 
to clarify the definition, not to create a complex exception.  My first thought was to replace “issued 
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by the insurer” with “issued by the insurer or its predecessor insurer,” and then define 
“predecessor,” but on further reflection, I realized that we’re really looking at the effect of a 
novation or corporate succession over the entire life cycle of the block of business.  When a policy 
is transferred from Insurer A to Insurer B, the guaranty association membership should follow 
seamlessly at the moment of the transfer, not be cobbled together retroactively if and when Insurer 
B becomes insolvent; this is especially important if the policy changes hands more than once 
before it is fully run off.  What we’re really trying to do is to clarify and expand upon the existing 
provision that already deems an unlicensed insurer to be a member if it was formerly licensed and 
the policy in question was issued during that period.  We already provide protection under that 
clause even if an insurer has already left the market, and even if its license has already been revoked 
for cause.  So my proposal would begin by amending Paragraph 5(K)(2) as follows: 

(2) An insurer shall cease to be a member insurer effective on the day following the
termination or expiration of its license to transact the kinds of insurance to which
this Act applies, however the except that:

(a) The insurer shall remain liable as a member insurer for any and all
obligations, including obligations for assessments levied prior to the
termination or expiration of the insurer’s license and assessments levied
after the termination or expiration, which relate to any insurer that became
an insolvent insurer prior to the termination or expiration of the insurer’s
license; and

(b) If a present or former member insurer’s liability with respect to a policy is
transferred to another insurer by novation or corporate succession, the 
insurer’s membership is transferred in like manner for all purposes arising 
out of that policy, including eligibility for covered claim status in the event 
that the transferee insurer becomes insolvent and including obligations for 
any unpaid assessments that might be based on the transferor insurer’s 
written premium for the policy. This subparagraph does not apply in the 
case of a novation by contractual agreement if the transferee insurer is not 
a member insurer at the time of the novation. 

(It should be noted that assessment liability will generally be limited to business written during the 
in the same year as the novation, merger, or corporate division.)  If we make this change, we do 
not need to change the definition of “covered” claim, but we do need to add a definition of 
“corporate succession,” and clean up the definition of “novation,” which currently makes the 
insolvency of the transferee insurer one of the defining characteristics of a “novation.”  This was 
drafted through the wrong end of the telescope - when a policy is novated, we always hope the 
new insurer is solvent and will stay solvent.  This isn’t a harmless error, because we want novations 
to have consequences under the Act in the normal course of business, not just when the transaction 
blows up.  In addition, the existing definition requires a novation to have the express or implied 
consent of the policyholder, but novations are not always voluntary.  Involuntary novation is the 
raison d’être for IBTs, and even before IBT laws, there have been limited situations in many states, 
such as hazardous financial condition exceptions in some states’ assumption reinsurance laws, 
where the regulator had the power to approve a novation in the public interest without providing a 
right to opt out.  Finally, the existing definition allows a claim or claims to be novated without 
novating the underlying policy.  I confess that I do not understand how such a transaction might 
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work.  If someone can provide an example and explain why such a transaction deserves the same 
treatment as a policy novation, we should figure out appropriate language to address that situation, 
but for now I propose limiting the term “novation” to an insurance policy. 

So I would propose to add a new Subsection 5(H), renumber existing Subsections 5(H) through 
(Q) accordingly, and amend the newly renumbered 5(N) as follows:

H. “Corporate succession” means a merger, corporate division, or other restructuring
in which the corporate identity of a predecessor insurer is assumed by a successor 
insurer, either for all purposes or for purposes of a defined block of policies, 
resulting in either the termination of the predecessor insurer’s corporate existence 
or the extinguishment of the predecessor insurer’s liability to policyholders and 
third-party claimants with respect to the subject policies. 

**************** 

M. N. “Novation” means that the assumed claim or a transaction in which an insurer’s
policy obligations became become the direct obligations of the insolvent another 
insurer through consent of the policyholder and that thereafter the ceding insurer or 
entity initially obligated under the claims or policies policy is and the original 
insurer is fully released by the policyholder from performing its claim or policy 
obligations. Consent Novation may be take place by express or implied based upon 
the circumstances, notice provided and conduct of the parties consent, or by 
regulatory or judicial action to the extent authorized under laws governing 
transactions such as insurance business transfers, assumption reinsurance or bulk 
reinsurance. 

These changes are intended to capture all the scenarios contemplated by the original proposal, and 
also other scenarios that deserve the same consequences for the same reasons.  The common 
thread, as described in the original proposal, is that the transferring entity has “no remaining 
obligation” to the policyholder – and as noted on the call, “to the policyholder” is a crucial 
limitation, because otherwise, policyholders and claimants could be left high and dry by 
transactions where Insurer A continues to provide reinsurance to Insurer B but no longer has any 
enforceable obligations to the claimants themselves. 

Are my suggested additions overinclusive?  I don’t think so.  I didn’t include a requirement that 
the transferee insurer be a “member insurer” in its own right, but neither does the current proposal, 
and such a restriction would not be appropriate.  The Assumption Reinsurance Model Act is 
instructive here.  It includes provisions recognizing exceptional circumstances in which, subject 
to regulatory approval, a domestic insurer may be authorized to assume business in a state where 
it is not licensed,0F

1 or an unlicensed foreign insurer may be authorized to assume business in this 
state.1F

2  A drafting note explains that “States must amend their guaranty association law to specify 
that residents whose policies are transferred to an unlicensed insurer pursuant to this section are 
entitled to continued guaranty association protection.”  As noted earlier, we protect policyholders 

1 Model # 803, § 4(B)(1). 
2 Id., § 7. 
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and claimants even if an insurer has gone into runoff, or has otherwise left the market under 
conditions that would make it unqualified for licensure. 

It is true that sometimes, notwithstanding requirements that business transfers or divisions must 
be in the best interests of policyholders, things do not always work out as planned.  Other states 
might disagree with the domiciliary regulator’s judgment, and might even find that the transferee 
insurer in an IBT or assumption transaction, or the surviving insurer in a merger or corporate 
division, is qualified to be licensed.  But using that as a reason to deny guaranty fund protection 
would be stationing the guardian at the wrong gate.  It would not appropriate to punish innocent 
policyholders – let alone the third-party claimants – if This State concluded that the home state of 
a transferring, merging, or dividing insurer has failed to carry out its obligations in a responsible 
manner.  If This State considers Insurer B to be unfit to assume the obligations of Insurer A, and 
deems the risk of preserving guaranty fund protection to be intolerable, the answer must be to 
prevent Insurer A from being released from its obligations on contracts written in This State, not 
to withdraw guaranty protection from its policyholders.  In cases where this is impossible because 
Insurer A is no longer capable of staying on the risk, then for all practical purposes, Insurer A has 
already failed and this is exactly the purpose for which the guaranty fund was established. 

This is also the answer to the question on the call about laws that might allow business to be 
transferred to a captive insurer or some similar type of risk-bearing entity that is ineligible for 
guaranty association membership.  For business that has already been written (and assessed in the 
following year), this should be protected like any other transfer to an unlicensed company, once 
the transfer is allowed to go forward at all.  But as I thought about this scenario further, I realized 
the need to clarify that this only applies to a bulk transfer to a captive sponsored by the transferring 
insurer, not to an individually negotiated agreement to commute a policy and transfer the 
obligations to the policyholder’s own captive, so I added a sentence at the end of my proposed 
language intended to close that loophole. 

Finally, my proposal says nothing about attempts to transfer business from outside the guaranty 
fund umbrella into its protective shade.  I didn’t include the equivalent of Subparagraph (d) because 
it’s off topic.  There’s nothing in my proposed language that deals with policies issued by non-
member insurers or self-insurers.  Personally, I like the optional language the Model already has 
addressing this point (which would conflict with proposed Subparagraph (d)), allowing guaranty 
fund coverage for retroactive “take-out” coverage as long as regulatory approval has been granted 
and “assumption consideration” has been paid under Paragraph 5(D)(2), Alternative 2. 

I would also note, as Barbara Cox has also pointed out, that the Model already attempted to address 
many of these scenarios though the “assumed claims transaction” provisions.  However, while they 
are not technically optional (except for the choice between Alternatives 1 and 2), many states have 
failed to adopt either option.  This is why neither of us proposed using revising the existing 
assumed claims transaction language as the vehicle for addressing IBTs and corporate divisions.  
If the Working Group has the appetite, my proposed language makes most of the “assumed claims 
transaction” scenarios superfluous, and those could be eliminated as separate provisions.  The only 
one that would be left, as noted earlier, would be an optional provision to allow a member insurer 
to assume business from a non-member insurer, pay the appropriate assessment, and enable the 
assumed or rewritten policy to qualify for guaranty fund protection. 
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There’s also a difference in the treatment of mergers if the surviving entity is no longer licensed.  
Under Paragraph 4(D)(1), Alternative 2 makes continued guaranty fund protection contingent on 
the payment of “assumption consideration,” in essence, the assessments that would have been due 
in the following year for any business during the period immediately preceding the merger, while 
Alternative 1 unconditionally provides guaranty fund protection and simply forgives those 
assessments.  My proposal follows a middle course.  The “assumption consideration” would 
simply be the routine assessment obligation of the surviving insurer.  But paying assessments when 
due should not be a condition precedent to subsequent guaranty fund protection – as noted before, 
that penalizes the wrong people. 

Finally, if we do keep the original proposed language, despite its disenfranchisement of 
policyholders subject to transactions such as assumption reinsurance and contractual novation, a 
couple of technical corrections are necessary.  In Subparagraph (c), “no remaining obligation to 
the transferring entity” should be “no remaining obligation on the part of the transferring entity,” 
and in Subparagraph (d), “statute described in subsection (a)” should be “statute described in 
subparagraph (c).” 
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Draft: 11/30/22 
 

Receivership Law (E) Working Group 
Virtual Meeting 

September 14, 2022 
 
The Receivership Law (E) Working Group of the Receivership and Insolvency (E) Task Force met Sept. 14, 2022. 
The following Working Group members participated: Kevin Baldwin, Co‐Chair (IL); Laura Lyon Slaymaker, Co‐Chair 
(PA); Joe Holloway (CA); Jared Kosky (CT); Miriam Victorian (FL); Kim Cross (IA); Tom Travis (LA); Christopher Joyce 
(MA); Robert Wake (ME); Tom Mitchell (MI); Shelley Forrest (MO); Justin Schrader (NE); Brian Riewe (TX); and 
Charles Malone (WA). Also participating were: Steve Kinion (DE); and Doug Hartz (OR). 
 
1. Adopted a Memorandum of Understanding for Pre‐Liquidation Planning 
 
Slaymaker said the memorandum of understanding for pre‐liquidation planning is an optional tool state insurance 
regulators and receivers can use to collaborate and share information with guaranty funds in the pre‐liquidation 
planning period. It can be customized for the specific needs of the state and the circumstances of the company 
that is about to enter liquidation. 
 
Slaymaker said the National Conference of Insurance Guaranty Funds (NCIGF) submitted a comment letter. While 
the NCIGF does not have any additional comments on the substance of the memorandum of understanding,  it 
recommends that the Working Group send referrals to the analysis and examination groups to update appropriate 
analysis  and  examination  guidance with  respect  to pre‐receivership  collaboration  and  communication, which 
already exists to some extent in various handbooks. 
 
Travis made a motion, seconded by Mitchell, to adopt the memorandum of understanding. The motion passed 
unanimously. 
 
Holloway made a motion, seconded by Mitchell, to send referrals to the financial analysis and examination groups 
to  update  state  insurance  regulator  guidance  on  pre‐receivership  guidance  to  refer  the  memorandum  of 
understanding, contingent upon its final adoption. The motion passed unanimously. 
 
2. Exposed Amendments to Model #540 

 
Baldwin said the Executive (EX) Committee adopted the Request for NAIC Model Law Development to amend the 
Property and Casualty Insurance Guaranty Association Model Act (#540) for this purpose at the Summer National 
Meeting. The NCIGF proposed amendments to Model #540 for the purpose of addressing guaranty fund coverage 
for policies that are included in insurance business transfers (IBTs) and corporate divisions (CDs). 
 
Baldwin said the Restructuring Mechanisms (E) Working Group has been discussing IBTs and CDs. One of the issues 
that came out of the early discussions was the need to ensure that policies that had guaranty fund coverage before 
an IBT or CD retain their guaranty fund coverage after the transaction. The NCIGF recommended specific language 
for Model #540 intended to achieve this important priority. The language updates the definition of a covered claim 
to address this need for continuity of coverage. 
 
Baldwin said the Receivership and Insolvency (E) Task Force heard discussions on the Request for NAIC Model Law 
Development,  including discussion on whether  the Life and Health  Insurance Guaranty Association Model Act 
(#520) should also be amended. The Task Force determined that Model #520 does not need any revisions at this 
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time.  The  Receivership  Law  (E) Working  Group  has  been  assigned  to  complete  the  drafting  of Model  #540 
amendments. 
 
Barbara F. Cox (Barbara F. Cox LLC) said there are two revisions proposed. The first indicates that notwithstanding 
other provisions of the act, the guaranty fund would cover a claim that was originally a guaranty fund covered 
before  the  transaction  if  there  is  no  remaining  liability  on  the  part  of  the  transferor.  Second,  the  proposed 
language states that if there was no guaranty fund coverage before the transaction, there would not be after the 
transaction. Cox said most state acts lack the language about assumed business that is in Model #540. The covered 
claims definition in most states says it is required to be issued by the insolvent insurer. In these transactions, the 
policy would not have been issued by the insolvent insurer and would rather be the transferee. The transferee 
receives the obligation in the form of an IBT or CD. Cox said the NCIGF believes the amendment is necessary. She 
said the NCIGF did not address assessments in the Model #540 amendments. She said the goal of the amendments 
is to protect policyholders and claimants that the guaranty fund system was designed to protect. 
 
Wake said this is in some ways a general concern with novation. He said as Cox points out, Model #540 already 
has options for assumed claims transactions, but states have not adopted that language. 
  
Hartz asked if in Section 5.H(1)(c) there was discussion of the word “direct” in the phrase “sole direct responsibility 
of  another  insurer.”  He  said  adding  the  word  “direct”  heightens  the  distinction  between  reinsurance  and 
assumption reinsurance. The direct responsibility was shifted from one  insurer to another. Cox said the NCIGF 
would be receptive to such a technical edit and would support the review of this edit. Wake said he agrees. 
 
Kinion said Delaware supports the continuation of guaranty fund coverage. He said there could be a conflict with 
CD statutes enacted in states’ laws. He said when the IBT or CD occurs, it is intended to provide finality. He reads 
the draft to mean the liability now reverts back to the transferor if the assuming insurer is placed into liquidation. 
 
Cox said if the transferring entity transfers the business into a captive insurer, which clearly states that there is no 
guaranty fund benefit, there is no guaranty fund coverage on the transferred business. That might create hesitancy 
on the part of the reviewing authority to say it is okay to move that licensed business into a captive. Cox said that 
decision comes at the point of entering into the transaction and may require an amendment to the IBT or captive 
laws. This revision to Model #540 applies to the insolvency of the transferee company. The business moves from 
entity one to entity two, then entity two becomes insolvent. Cox said she does not interpret it to revert the liability 
back to entity one, the transferring entity. 
 
Wake said he agrees with Cox. He said the language could be misread. He recommended getting comments on 
the draft to see if anyone proposes a way to state the intent better. 
 
Kinion said some states allow transferees to be captive insurers. He said most states’ insurance statutes prohibit 
captives from guaranty fund coverage. 
 
Baldwin said Kinion said he believes the issue raised should be addressed by the state insurance regulators that 
are approving the CDs, as opposed to the Working Group. He said he understands that it is already the practice of 
state  insurance regulators to review these transactions, taking  into consideration the preservation of guaranty 
fund coverage. He suggested sending a reminder to the Restructuring Mechanisms (E) Working Group to ensure 
that the preservation of guaranty  fund coverage  is on the radar of state  insurance regulators reviewing these 
transactions. He requested that comment letters be submitted on the exposure draft regarding the issue and the 
best ways to address it in laws or other guidance. 
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Wake said a state’s guaranty  fund  law can only  impose obligations on  its guaranty  fund and not on  the other 
foreign insurers that might have been involved in the transaction. 
 
Baldwin said the issue is on the regulatory review of the transaction and not a receivership issue. 
 
Kinion said he agrees, and IBT laws have a provision that the IBT cannot be materially adverse to policyholders 
and claimants, so that is the provision state insurance regulators should be watchful of, as well as the statutory 
mandate. 
 
Baldwin  said  if amendments  to Model #540 are adopted,  then a  referral  should be sent  to  the Restructuring 
Mechanisms (E) Working Group to ensure that the continuation of guaranty fund coverage is addressed in any 
guidance it develops. 
 
Baldwin recommended exposing the draft Model #540 amendments for a 30‐day comment period ending Oct. 14. 
He asked for comments on the proposed amendments, the issues discussed today, and edits to any other section 
to align with these definitions. If there are substantive edits proposed in the comments, the Receivership Law (E) 
Working Group may consider a second exposure. 
 
Wake said he will send comments on whether the definition of covered claim is the best place to address this issue 
and how to define a covered claim. 
 
Wake made a motion, seconded by Joyce, to expose the amendments to Model #540 as proposed (Attachment 
Four‐A) for a 30‐day public comment period ending Oct. 14. The motion passed unanimously. 
 
3. Discussed Exemptions for the FHLB 
 
Kinion said many states have amended their laws to allow the Federal Home Loan Bank (FHLB) to prevent stay 
provisions in liquidation orders affecting the collateral when insurers borrow or take advances from the FHLB. He 
said half of  the  states have adopted  such exemptions. He asked  if any  states have  seen any  issues with  the 
exemption from the stay on the FHLB. 
 
Victorian said the Florida Office of Insurance Regulation (OIR) opposed the  last legislative attempt by the FHLB 
because  it  believes  under  Florida  law  that  the  FHLB would  be  treated  as  a  secured  creditor;  therefore,  the 
legislation was not necessary. She said the FHLB may renew its request in the next legislative session. 
 
Jane Koenigsman (NAIC) said in 2013, the NAIC looked at this issue. She said consensus was not reached to either 
support or oppose the FHLB’s proposed legislation. Rather, it was left to the states to decide what is best for the 
insurers  in each  state. A memorandum was produced  that outlines  considerations and  recommendations  for 
states if they are approached by the FHLB. The memorandum is available on the Receivership and Insolvency (E) 
Task Force web page. 
 
Wayne Mehlman  (American  Council  of  Life  Insurers—ACLI)  said  several  states  included  some  of  the NAIC’s 
recommendations in their legislation. 
 
Having no further business, the Receivership Law (E) Working Group adjourned. 
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Section 1. Title 
 
This Act shall be known as the [State] Insurance Guaranty Association Act. 
 
Section 2. Purpose 
 
The purpose of this Act is to provide a mechanism for the payment of covered claims under certain insurance policies, to 
avoid excessive delay in payment and to the extent provided in this Act minimize financial loss to claimants or policyholders 
because of the insolvency of an insurer, and to provide an association to assess the cost of such protection among insurers. 
 
Section 3. Scope 
 
This Act shall apply to all kinds of direct insurance, but shall not be applicable to the following: 
 

A. Life, annuity, health or disability insurance; 
 

B. Mortgage guaranty, financial guaranty or other forms of insurance offering protection against investment 
risks; 

 
C. Fidelity or surety bonds, or any other bonding obligations; 

 
D. Credit insurance, vendors’ single interest insurance, or collateral protection insurance or any similar 

insurance protecting the interests of a creditor arising out of a creditor-debtor transaction; 
 

E. Insurance of warranties or service contracts including insurance that provides for the repair, replacement or 
service of goods or property, indemnification for repair, replacement or service for the operational or 
structural failure of the goods or property due to a defect in materials, workmanship or normal wear and 
tear, or provides reimbursement for the liability incurred by the issuer of agreements or service contracts 
that provide such benefits; 
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F. Title insurance; 
 

G. Ocean marine insurance; 
 

H. Any transaction or combination of transactions between a person (including affiliates of such person) and 
an insurer (including affiliates of such insurer) which involves the transfer of investment or credit risk 
unaccompanied by transfer of insurance risk; or 

 
I. Any insurance provided by or guaranteed by government. 

 
Drafting Note: This Act focuses on property and liability kinds of insurance and therefore exempts those kinds of insurance deemed to present problems 
quite distinct from those of property and liability insurance. The Act further precludes from its scope certain types of insurance that provide protection for 
investment and financial risks. Financial guaranty is one of these. The NAIC Life and Health Insurance Guaranty Association Model Act provides for 
coverage of some, of the lines excluded by this provision. 
 
For purposes of this section, “Financial guaranty insurance” includes any insurance under which loss is payable upon proof of occurrence of any of the 
following events to the damage of an insured claimant or obligee: 
 
1. Failure of any obligor or obligors on any debt instrument or other monetary obligation, including common or preferred stock, to pay when due the 

principal, interest, dividend or purchase price of such instrument or obligation, whether failure is the result of a financial default or insolvency 
and whether or not the obligation is incurred directly or as guarantor by, or on behalf of, another obligor which has also defaulted; 

 
2. Changes in the level of interest rates whether short term or long term, or in the difference between interest rates existing in various markets; 
 
3. Changes in the rate of exchange of currency, or from the inconvertibility of one currency into another for any reason; 
 
4. Changes in the value of specific assets or commodities, or price levels in general. 
 
For purposes of this section, “credit insurance” means insurance on accounts receivable. 
 
The terms “disability insurance” and “accident and health insurance,” and “health insurance” are intended to be synonymous. Each State will wish to 
examine its own statutes to determine which is the appropriate phrase. 
 
A State where the insurance code does not adequately define ocean marine insurance may wish to add the following to Section 5, Definitions: “Ocean 
marine insurance” means any form of insurance, regardless of the name, label or marketing designation of the insurance policy, which insures against 
maritime perils or risks and other related perils or risks, which are usually insured against by traditional marine insurance, such as hull and machinery, 
marine builders risk, and marine protection and indemnity. Perils and risk insured against include without limitation loss, damage, expense or legal liability 
of the insured for loss, damage or expense arising out of or incident to ownership, operation, chartering, maintenance, use, repair or construction of any 
vessel, craft or instrumentality in use in ocean or inland waterways for commercial purposes, including liability of the insured for personal injury, illness or 
death or for loss or damage to the property of the insured or another person. 
 
Section 4. Construction 
 
This Act shall be construed to effect the purpose under Section 2 which will constitute an aid and guide to interpretation. 
 
Section 5. Definitions 
 
As used in this Act: 
 
[Optional: 
 

A. “Account” means any one of the three accounts created by Section 6.] 
 
Drafting Note: This definition should be used by those States wishing to create separate accounts for assessment purposes. For a note on the use of separate 
accounts for assessments see the Drafting Note after Section 6. If this definition is used, all subsequent subsections should be renumbered. 
 

A. “Affiliate” means a person who directly, or indirectly, through one or more intermediaries, controls, is 
controlled by, or is under common control with another person on December 31 of the year immediately 
preceding the date the insurer becomes an insolvent insurer. 

 
B. “Association” means the [State] Insurance Guaranty Association created under Section 6. 
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C. “Association similar to the association” means any guaranty association, security fund or other insolvency 
mechanism that affords protection similar to that of the association. The term shall also include any 
property and casualty insolvency mechanism that obtains assessments or other contributions from insurers 
on a pre-insolvency basis. 

 
Drafting Note: There are two options for handling claims assumed by a licensed carrier from an unlicensed carrier or self insurer. Alternative 1 provides 
that these claims shall be covered by the guaranty association if the licensed insurer becomes insolvent subsequent to the assumption. Alternative 2 provides 
coverage only if the assuming carrier makes a payment to the guaranty association in an amount equal to that which the assuming carrier would have paid in 
guaranty association assessments had the insurer written the assumed business itself. If a State wishes to adopt Alternative 1, it must select Alternative 1 in 
Section 5D and Alternative 1a or 2a in Section 8A(3). If a State wishes to adopt Alternative 2, it must select Alternative 2 in Section 5D and Q and 
Alternative 1b or 2b in Section 8A(3).  
 Policy obligations that have been assumed by the insolvent insurer, prior to the entry of a  

D. [Alternative 1] “Assumed claims transaction” means the following: 
 

(1) Policy obligations that have been assumed by the insolvent insurer, prior to the entry of a final 
order of liquidation, through a merger between the insolvent insurer and another entity obligated 
under the policies; or 

 
(2) An assumption reinsurance transaction in which all of the following has occurred: 

 
(a) The insolvent insurer assumed, prior to the entry of a final order of liquidation, the claim 

or policy obligations of another insurer or entity obligated under the claims or policies: 
and 

 
(b) The assumption of the claim or policy obligations has been approved, if such approval is 

required, by the appropriate regulatory authorities; and 
 

(c) As a result of the assumption, the claim or policy obligations became the direct 
obligations of the insolvent insurer through a novation of the claims or policies 

 
  [Alternative 2] “Assumed claims transaction” means the following: 
 

(1) Policy obligations that have been assumed by the insolvent insurer, prior to the entry of a final 
order of liquidation, through a merger between the insolvent insurer and another entity obligated 
under the policies, and for which Assumption Consideration has been paid to the applicable 
guaranty associations, if the merged entity is a non-member insurer; or 

 
(2) Policy obligations that have been assumed by the insolvent insurer, prior to the entry of a final 

order of liquidation, pursuant to a plan, approved by the domestic commissioner of the assuming 
insurer, which: 

 
(a) Transfers the direct policy obligations and future policy renewals from one insurer to 

another insurer; and 
 
(b) For which Assumption Consideration has been paid to the applicable guaranty 

associations, if the assumption is from a non-member insurer.  
 

(c) For purposes of this section the term non-member insurer also includes a self-insurer, 
non-admitted insurer and risk retention group; or 

 
(3) An assumption reinsurance transaction in which all of the following has occurred: 

 
(a) The insolvent insurer assumed, prior to the entry of a final order of liquidation, the claim 

or policy obligations of another insurer or entity obligated under the claims or policies; 
 
(b) The assumption of the claim or policy obligations has been approved, if such approval is 

required, by the appropriate regulatory authorities; and 
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As a result of the assumption, the claim or policy obligations became the direct obligations of the 
insolvent insurer through a novation of the claims or policies. 

 
E. “Claimant” means any person instituting a covered claim, provided that no person who is an affiliate of the 

insolvent insurer may be a claimant. 
 
F. “Commissioner” means the Commissioner of Insurance of this State. 

 
Drafting Note: Use the appropriate title for the chief insurance regulatory official wherever the term “commissioner” appears. 
 

G. “Control” means the possession, direct or indirect, of the power to direct or cause the direction of the 
management and policies of a person, whether through the ownership of voting securities, by contract other 
than a commercial contract for goods or nonmanagement services, or otherwise, unless the power is the 
result of an official position with or corporate office held by the person. Control shall be presumed to exist 
if a person, directly or indirectly, owns, controls, holds with the power to vote, or holds proxies 
representing, ten percent (10%) or more of the voting securities of any other person. This presumption may 
be rebutted by a showing that control does not exist in fact. 

 
H. “Covered claim” means the following: 

 
(1) An unpaid claim, including one for unearned premiums, submitted by a claimant, which arises out 

of and is within the coverage and is subject to the applicable limits of an insurance policy to which 
this Act applies, if the insurer becomes an insolvent insurer after the effective date of this Act and: 
the policy was either issued by the insurer or assumed by the insurer in an assumed claims 
transaction; and 

 
(a) The claimant or insured is a resident of this State at the time of the insured event, 

provided that for entities other than an individual, the residence of a claimant, insured or 
policyholder is the State in which its principal place of business is located at the time of 
the insured event; or  

 
(b) The claim is a first party claim for damage to property with a permanent location in this 

State. 
 
(c) Notwithstanding any other provision in this Act, an insurance policy issued by a member 

insurer and later allocated, transferred, assumed by or otherwise made the sole 
responsibility of another insurer, pursuant to a state statute providing for the division of 
an insurance company or the statutory assumption or transfer of designated policies and 
under which there is no remaining obligation to the transferring entity (commonly known 
as “Division” or “Insurance Business Transfer” statutes), shall be considered to have 
been issued by a member insurer which is an Insolvent Insurer for the purposes of this 
Act in the event that the insurer to which the policy has been allocated, transferred, 
assumed or otherwise made the sole responsibility of is placed in liquidation.  
 

(d) An insurance policy that was issued by a non-member insurer and later allocated, 
transferred, assumed by or otherwise made the sole responsibility of a member insurer 
under a state statute described in subsection (a) shall not be considered to have been 
issued by a member insurer for the purposes of this Act.  

 
 

(2) Except as provided elsewhere in this section, “covered claim” shall not include: 
 

(a) Any amount awarded as punitive or exemplary damages; 
 

(b) Any amount sought as a return of premium under any retrospective rating plan; 
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(c) Any amount due any reinsurer, insurer, insurance pool or underwriting association, health 
maintenance organization, hospital plan corporation, professional health service 
corporation or self-insurer as subrogation recoveries, reinsurance recoveries, 
contribution, indemnification or otherwise. No claim for any amount due any reinsurer, 
insurer, insurance pool, underwriting association, health maintenance organization, 
hospital plan corporation, professional health service corporation or self-insurer may be 
asserted against a person insured under a policy issued by an insolvent insurer other than 
to the extent the claim exceeds the association obligation limitations set forth in Section 8 
of this Act; 

 
(d) Any claims excluded pursuant to Section 13 due to the high net worth of an insured; 

 
(e) Any first party claims by an insured that is an affiliate of the insolvent insurer; 
 
(f) Any fee or other amount relating to goods or services sought by or on behalf of any 

attorney or other provider of goods or services retained by the insolvent insurer or an 
insured prior to the date it was determined to be insolvent; 

 
(g) Any fee or other amount sought by or on behalf of any attorney or other provider of 

goods or services retained by any insured or claimant in connection with the assertion or 
prosecution of any claim, covered or otherwise, against the association; 

 
(h) Any claims for interest; or 

 
(i) Any claim filed with the association or a liquidator for protection afforded under the 

insured’s policy for incurred-but-not-reported losses. 
 
Drafting note: The language in this provision referring to claims for incurred-but-not-reported losses has been inserted to expressly include the existing 
intent of this provision and make it clear that “policyholder protection” proofs of claim, while valid to preserve rights against the State of the insolvent 
insurer under the Insurer Receivership Model Act, are not valid to preserve rights against the association. 
 

I. “Insolvent insurer” means an insurer that is licensed to transact insurance in this State, either at the time the 
policy was issued, when the obligation with respect to the covered claim was assumed under an assumed 
claims transaction, or when the insured event occurred, and against whom a final order of liquidation has 
been entered after the effective date of this Act with a finding of insolvency by a court of competent 
jurisdiction in the insurer’s State of domicile. 

 
Drafting Note: “Final order” as used in this section means an order which has not been stayed. States in which the “final order” language does not 
accurately reflect whether or not the order is subject to a stay should substitute appropriate language consistent with the statutes or rules of the State to 
convey the intended meaning. 
 

J. “Insured” means any named insured, any additional insured, any vendor, lessor or any other party identified 
as an insured under the policy. 

 
K. (1) “Member insurer” means any person who: 

 
(a) Writes any kind of insurance to which this Act applies under Section 3, including the 

exchange of reciprocal or inter-insurance contracts; and 
 

(b) Is licensed to transact insurance in this State (except at the option of the State). 
 

(2) An insurer shall cease to be a member insurer effective on the day following the termination or 
expiration of its license to transact the kinds of insurance to which this Act applies, however, the 
insurer shall remain liable as a member insurer for any and all obligations, including obligations 
for assessments levied prior to the termination or expiration of the insurer’s license and 
assessments levied after the termination or expiration, which relate to any insurer that became an 
insolvent insurer prior to the termination or expiration of the insurer’s license. 
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L. “Net direct written premiums” means direct gross premiums written in this State on insurance policies to 

which this Act applies, including policy and membership fees, less the following amounts: (1) return 
premiums, (2) premiums on policies not taken, and (3) dividends paid or credited to policyholders on that 
direct business. “Net direct written premiums” does not include premiums on contracts between insurers or 
reinsurers. 

 
M. “Novation” means that the assumed claim or policy obligations became the direct obligations of the 

insolvent insurer through consent of the policyholder and that thereafter the ceding insurer or entity initially 
obligated under the claims or policies is released by the policyholder from performing its claim or policy 
obligations. Consent may be express or implied based upon the circumstances, notice provided and conduct 
of the parties. 

 
N. “Person” means any individual, aggregation of individuals, corporation, partnership or other entity. 

 
O. “Receiver” means liquidator, rehabilitator, conservator or ancillary receiver, as the context requires. 

 
Drafting Note: Each State should conform the definition of “receiver” to the definition used in the State’s insurer receivership act. 

 
P. “Self-insurer” means a person that covers its liability through a qualified individual or group self-insurance 

program or any other formal program created for the specific purpose of covering liabilities typically 
covered by insurance. 

 
Q. [Alternative 2b] “Assumption Consideration” shall mean the consideration received by a guaranty 

association to extend coverage to the policies assumed by a member insurer from a non-member insurer in 
any assumed claims transaction including liabilities that may have arisen prior to the date of the transaction. 
The Assumption Consideration shall be in an amount equal to the amount that would have been paid by the 
assuming insurer during the three calendar years prior to the effective date of the transaction to the 
applicable guaranty associations if the business had been written directly by the assuming insurer.  

 
In the event that the amount of the premiums for the three year period cannot be determined, the 
Assumption Consideration will be determined by multiplying 130% against the sum of the unpaid losses, 
loss adjustment expenses, and incurred but not reported losses, as of the effective date of the Assumed 
claims transaction, and then multiplying such sum times the applicable guaranty association assessment 
percentage for the calendar year of the transaction. 

 
The funds paid to a guaranty association shall be allocated in the same manner as any assessments made 
during the three year period. The guaranty association receiving the Assumption Consideration shall not be 
required to recalculate or adjust any assessments levied during the prior three calendar years as a result of 
receiving the Assumption Consideration. Assumption Consideration paid by an insurer may be recouped in 
the same manner as other assessments made by a guaranty association.  

 
Section 6. Creation of the Association 
 
There is created a nonprofit unincorporated legal entity to be known as the [State] Insurance Guaranty Association. All 
insurers defined as member insurers in Section 5K shall be and remain members of the association as a condition of their 
authority to transact insurance in this State. The association shall perform its functions under a plan of operation established 
and approved under Section 9 and shall exercise its powers through a board of directors established under Section 7. 
 
[Alternate Section 6. Creation of the Association 
 
There is created a nonprofit unincorporated legal entity to be known as the [State] Insurance Guaranty Association. All 
insurers defined as member insurers in Section 5KJ shall be and remain members of the association as a condition of their 
authority to transact insurance in this State. The association shall perform its functions under a plan of operation established 
and approved under Section 9 and shall exercise its powers through a board of directors established under Section 7. For 
purposes of administration and assessment, the association shall be divided into three separate accounts: 
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A. The workers’ compensation insurance account; 

 
B. The automobile insurance account; and 

 
C. The account for all other insurance to which this Act applies.] 

 
Drafting Note: The alternate Section 6 should be used if a State, after examining its insurance market, determines that separate accounts for various kinds of 
insurance are necessary and feasible. The major consideration is whether each account will have a base sufficiently large to cover possible insolvencies. 
Separate accounts will permit assessments to be generally limited to insurers writing the same kind of insurance as the insolvent company. If this approach is 
adopted the provision of alternate Sections 8A(3) and 8B(6) and optional Section 5A should also be used. 
 
Section 7. Board of Directors 
 

A. The board of directors of the association shall consist of not less than five (5) nor more than [insert number] 
persons serving terms as established in the plan of operation. The insurer members of the board shall be 
selected by member insurers subject to the approval of the commissioner. Vacancies on the board shall be 
filled for the remaining period of the term by a majority vote of the remaining insurer members subject to 
the approval of the commissioner. If no members are selected within sixty (60) days after the effective date 
of this Act, the commissioner may appoint the initial members of the board of directors. Two (2) persons, 
who must be public representatives, shall be appointed by the commissioner to the board of directors. 
Vacancies of positions held by public representatives shall be filled by the commissioner. A public 
representative may not be an officer, director or employee of an insurance company or any person engaged 
in the business of insurance. For the purposes of this section, the term “director” shall mean an individual 
serving on behalf of an insurer member of the board of directors or a public representative on the board of 
directors. 

 
Drafting Note: A State adopting this language should make certain that its insurance code includes a definition of “the business of insurance” similar to that 
found in the NAIC Insurer Receivership Model Act. 
 

B. In approving selections to the board, the commissioner shall consider among other things whether all 
member insurers are fairly represented. 

 
C. Members of the board of directors may be reimbursed from the assets of the association for reasonable 

expenses incurred by them as members of the board of directors. 
 

D. Any board member who is an insurer in receivership shall be terminated as a board member, effective as of 
the date of the entry of the order of receivership. Any resulting vacancies on the board shall be filled for the 
remaining period of the term in accordance with the provisions of Subsection A. 

 
E. In the event that a director shall, because of illness, nonattendance at meetings or any other reason, be 

deemed unable to satisfactorily perform the designated functions as a director by missing three consecutive 
board meetings, the board of directors may declare the office vacant and the member or director shall be 
replaced in accordance with the provisions of Subsection A.  

 
F. If the commissioner has reasonable cause to believe that a director failed to disclose a known conflict of 

interest with his or her duties on the board, failed to take appropriate action based on a known conflict of 
interest with his or her duties on the board, or has been indicted or charged with a felony, or misdemeanor 
involving moral turpitude, the commissioner may suspend that director pending the outcome of an 
investigation or hearing by the commissioner or the conclusion of any criminal proceedings. A company 
elected to the board may replace a suspended director prior to the completion of an investigation, hearing or 
criminal proceeding. In the event that the allegations are substantiated at the conclusion of an investigation, 
hearing or criminal proceeding, the office shall be declared vacant and the member or director shall be 
replaced in accordance with the provisions of Subsection A. 

 
Section 8. Powers and Duties of the Association 
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A. The association shall: 
 

(1) (a) Be obligated to pay covered claims existing prior to the order of liquidation, arising 
within thirty (30) days after the order of liquidation, or before the policy expiration date if 
less than thirty (30) days after the order of liquidation, or before the insured replaces the 
policy or causes its cancellation, if the insured does so within thirty (30) days of the order 
of liquidation. The obligation shall be satisfied by paying to the claimant an amount as 
follows: 

 
(i) The full amount of a covered claim for benefits under a workers’ compensation 

insurance coverage; 
 
(ii) An amount not exceeding $10,000 per policy for a covered claim for the return 

of unearned premium; 
 
(iii) An amount not exceeding $500,000 per claimant for all other covered claims.  

 
(b) In no event shall the association be obligated to pay a claimant an amount in excess of the 

obligation of the insolvent insurer under the policy or coverage from which the claim 
arises. Notwithstanding any other provisions of this Act, a covered claim shall not 
include a claim filed with the guaranty fund after the final date set by the court for the 
filing of claims against the liquidator or receiver of an insolvent insurer. 
 
For the purpose of filing a claim under this subsection, notice of claims to the liquidator 
of the insolvent insurer shall be deemed notice to the association or its agent and a list of 
claims shall be periodically submitted to the association or association similar to the 
association in another State by the liquidator. 

 
Drafting Note: On the general subject of the relationship of the association to the liquidator, the working group/task force takes the position that since this is 
a model State bill, it will be able to bind only two parties, the association and the in-State liquidator. Nevertheless, the provisions should be clear enough to 
outline the requests being made to out-of-State liquidators and the requirements placed on in-State liquidators in relation to out-of-State associations. 
 
Drafting Note: Because of its potential impact on guaranty association coverage, it is recommended that the legislation include an appropriate provision 
stating that the bar date only applies to claims in liquidation commencing after its effective date. Drafters should insure that the State’s insurance liquidation 
act would permit, upon closure, payments to the guaranty association and any association similar to the association for amounts that are estimated to be 
incurred after closure for workers compensation claims obligations. The amounts should be payable on these obligations related to losses both known and 
not known at the point of closure. 
 

(c) Any obligation of the association to defend an insured shall cease upon the association’s 
payment or tender of an amount equal to the lesser of the association’s covered claim 
obligation limit or the applicable policy limit. 

 
Drafting Note: The obligation of the association is limited to covered claims unpaid prior to insolvency, and to claims arising within thirty days after the 
insolvency, or until the policy is canceled or replaced by the insured, or it expires, whichever is earlier. The basic principle is to permit policyholders to 
make an orderly transition to other companies. There appears to be no reason why the association should become in effect an insurer in competition with 
member insurers by continuing existing policies, possibly for several years. It is also felt that the control of the policies is properly in the hands of the 
liquidator. Finally, one of the major objections of the public to rapid termination, loss of unearned premiums with no corresponding coverage, is ameliorated 
by this bill since unearned premiums are permissible claims, up to $10,000, against the association. The maximums ($10,000 for the return of unearned 
premium; $500,000 for all other covered claims) represent the working group’s concept of practical limitations, but each State will wish to evaluate these 
figures. 
 

(2) Be deemed the insurer to the extent of its obligation on the covered claims and to that extent, 
subject to the limitations provided in this Act, shall have all rights, duties and obligations of the 
insolvent insurer as if the insurer had not become insolvent, including but not limited to, the right 
to pursue and retain salvage and subrogation recoverable on covered claim obligations to the 
extent paid by the association. The association shall not be deemed the insolvent insurer for the 
purpose of conferring jurisdiction. 

 
(3) [Alternative 1a] Assess insurers amounts necessary to pay the obligations of the association under 
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Subsection A(1) subsequent to an insolvency, the expenses of handling covered claims subsequent 
to an insolvency, and other expenses authorized by this Act. The assessments of each member 
insurer shall be in the proportion that the net direct written premiums of the member insurer for 
the calendar year preceding the assessment bears to the net direct written premiums of all member 
insurers for the calendar year preceding the assessment. Each member insurer shall be notified of 
the assessment not later than thirty (30) days before it is due. A member insurer may not be 
assessed in any year an amount greater than two percent (2%) of that member insurer’s net direct 
written premiums for the calendar year preceding the assessment. If the maximum assessment, 
together with the other assets of the association, does not provide in any one year an amount 
sufficient to make all necessary payments, the funds available shall be prorated and the unpaid 
portion shall be paid as soon as funds become available. The association may exempt or defer, in 
whole or in part, the assessment of a member insurer, if the assessment would cause the member 
insurer’s financial statement to reflect amounts of capital or surplus less than the minimum 
amounts required for a certificate of authority by a jurisdiction in which the member insurer is 
authorized to transact insurance. However, during the period of deferment no dividends shall be 
paid to shareholders or policyholders. Deferred assessments shall be paid when the payment will 
not reduce capital or surplus below required minimums. Payments shall be refunded to those 
companies receiving larger assessments by virtue of the deferment, or at the election of the 
company, credited against future assessments. 

 
 [Alternative 2a] Assess insurers amounts necessary to pay the obligations of the association under 

Subsection A(1) subsequent to an insolvency, the expenses of handling covered claims subsequent 
to an insolvency, and other expenses authorized by this Act. The assessments of each member 
insurer shall be in the proportion that the net direct written premiums and any premiums received 
for an assumed contract after the effective date of an assumed claims transaction with a non-
member insurer of the member insurer for the calendar year preceding the assessment bears to the 
net direct written premiums and any premiums received for an assumed contract after the effective 
date of an assumed claims transaction with a non-member insurer of all member insurers for the 
calendar year preceding the assessment. Each member insurer shall be notified of the assessment 
not later than thirty (30) days before it is due. A member insurer may not be assessed in any year 
an amount greater than two percent (2%) of that member insurer’s net direct written premiums and 
any premiums received for an assumed contract after the effective date of an assumed claims 
transaction with a non-member insurer for the calendar year preceding the assessment. The 2% 
limitation on assessments shall not preclude a full payment for assumption consideration. If the 
maximum assessment, together with the other assets of the association, does not provide in any 
one year an amount sufficient to make all necessary payments, the funds available shall be 
prorated and the unpaid portion shall be paid as soon as funds become available. The association 
may exempt or defer, in whole or in part, the assessment of a member insurer, if the assessment 
would cause the member insurer’s financial statement to reflect amounts of capital or surplus less 
than the minimum amounts required for a certificate of authority by a jurisdiction in which the 
member insurer is authorized to transact insurance. However, during the period of deferment no 
dividends shall be paid to shareholders or policyholders. Deferred assessments shall be paid when 
the payment will not reduce capital or surplus below required minimums. Payments shall be 
refunded to those companies receiving larger assessments by virtue of the deferment, or at the 
election of the company, credited against future assessments. 

   
(3) [Alternate 1b] Allocate claims paid and expenses incurred among the three (3) accounts 

separately, and assess member insurers separately for each account, amounts necessary to pay the 
obligations of the association under Subsection 8A(1) subsequent to an insolvency, the expenses 
of handling covered claims subsequent to an insolvency and other expenses authorized by this Act. 
The assessments of each member insurer shall be in the proportion that the net direct written 
premiums of the member insurer for the calendar year preceding the assessment on the kinds of 
insurance in the account bears to the net direct written premiums of all member insurers for the 
calendar year preceding the assessment on the kinds of insurance in the account. Each member 
insurer shall be notified of the assessment not later than thirty (30) days before it is due. A 
member insurer may not be assessed in any one year on any account an amount greater than two 
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percent (2%) of that member insurer’s net direct written premiums for the calendar year preceding 
the assessment on the kinds of insurance in the account. If the maximum assessment, together with 
the other assets of the association in any account, does not provide in any one year in any account 
an amount sufficient to make all necessary payments from that account, the funds available shall 
be pro-rated and the unpaid portion shall be paid as soon thereafter as funds become available. The 
association may exempt or defer, in whole or in part, the assessment of a member insurer, if the 
assessment would cause the member insurer’s financial statement to reflect amounts of capital or 
surplus less than the minimum amounts required for a certificate of authority by a jurisdiction in 
which the member insurer is authorized to transact insurance. However, during the period of 
deferment no dividends shall be paid to shareholders or policyholders. Deferred assessments shall 
be paid when the payment will not reduce capital or surplus below required minimums. Payments 
shall be refunded to those companies receiving larger assessments by virtue of such deferment, or 
at the election of the company, credited against future assessments. A member insurer may set off 
against any assessment, authorized payments made on covered claims and expenses incurred in the 
payment of claims by the member insurer if they are chargeable to the account for which the 
assessment is made.] 

 
(3) [Alternate 2b] Allocate claims paid and expenses incurred among the three (3) accounts 

separately, and assess member insurers separately for each account, amounts necessary to pay the 
obligations of the association under Subsection 8A(1) subsequent to an insolvency, the expenses 
of handling covered claims subsequent to an insolvency and other expenses authorized by this Act. 
The assessments of each member insurer shall be in the proportion that the net direct written 
premiums and any premiums received for an assumed contract after the effective date of an 
assumed claims transaction with a non-member insurer of the member insurer for the calendar 
year preceding the assessment on the kinds of insurance in the account bears to the net direct 
written premiums and any premiums received for an assumed contract after the effective date of 
an assumed claims transaction with a non-member insurer of all member insurers for the calendar 
year preceding the assessment on the kinds of insurance in the account. Each member insurer shall 
be notified of the assessment not later than thirty (30) days before it is due. A member insurer may 
not be assessed in any one year on any account an amount greater than two percent (2%) of that 
member insurer’s net direct written premiums and any premiums received for an assumed contract 
after the effective date of an assumed claims transaction with a non-member insurer for the 
calendar year preceding the assessment on the kinds of insurance in the account. The 2% 
limitation on assessments shall not preclude a full payment for assumption consideration. If the 
maximum assessment, together with the other assets of the association in any account, does not 
provide in any one year in any account an amount sufficient to make all necessary payments from 
that account, the funds available shall be pro-rated and the unpaid portion shall be paid as soon 
thereafter as funds become available. The association may exempt or defer, in whole or in part, the 
assessment of a member insurer, if the assessment would cause the member insurer’s financial 
statement to reflect amounts of capital or surplus less than the minimum amounts required for a 
certificate of authority by a jurisdiction in which the member insurer is authorized to transact 
insurance. However, during the period of deferment no dividends shall be paid to shareholders or 
policyholders. Deferred assessments shall be paid when the payment will not reduce capital or 
surplus below required minimums. Payments shall be refunded to those companies receiving 
larger assessments by virtue of such deferment, or at the election of the company, credited against 
future assessments. A member insurer may set off against any assessment, authorized payments 
made on covered claims and expenses incurred in the payment of claims by the member insurer if 
they are chargeable to the account for which the assessment is made.] 

 
(4) Investigate claims brought against the association and adjust, compromise, settle and pay covered 

claims to the extent of the association’s obligation and deny all other claims. The association shall 
pay claims in any order that it may deem reasonable, including the payment of claims as they are 
received from the claimants or in groups or categories of claims. The association shall have the 
right to appoint and to direct legal counsel retained under liability insurance policies for the 
defense of covered claims. 
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(5) Notify claimants in this State as deemed necessary by the commissioner and upon the 

commissioner’s request, to the extent records are available to the association. 
 
Drafting Note: The intent of this paragraph is to allow, in exceptional circumstances, supplementary notice to that given by the domiciliary receiver. 
 

(6) (a) Have the right to review and contest as set forth in this subsection settlements, releases, 
compromises, waivers and judgments to which the insolvent insurer or its insureds were 
parties prior to the entry of the order of liquidation. In an action to enforce settlements, 
releases and judgments to which the insolvent insurer or its insureds were parties prior to 
the entry of the order of liquidation, the Association shall have the right to assert the 
following defenses, in addition to the defenses available to the insurer: 

 
(i) The association is not bound by a settlement, release, compromise or waiver 

executed by an insured or the insurer, or any judgment entered against an insured 
or the insurer by consent or through a failure to exhaust all appeals, if the 
settlement, release, compromise, waiver or judgment was: 

 
(I) Executed or entered within 120 days prior to the entry of an order of 

liquidation, and the insured or the insurer did not use reasonable care in 
entering into the settlement, release, compromise, waiver or judgment, 
or did not pursue all reasonable appeals of an adverse judgment; or 

 
(II) Executed by or taken against an insured or the insurer based on default, 

fraud, collusion or the insurer’s failure to defend. 
 
(ii) If a court of competent jurisdiction finds that the association is not bound by a 

settlement, release, compromise, waiver or judgment for the reasons described 
in Subparagraph (a)(i), the settlement, release, compromise, waiver or judgment 
shall be set aside, and the association shall be permitted to defend any covered 
claim on the merits. The settlement, release, compromise, waiver or judgment 
may not be considered as evidence of liability or damages in connection with 
any claim brought against the association or any other party under this Act. 

 
(iii) The association shall have the right to assert any statutory defenses or rights of 

offset against any settlement, release, compromise or waiver executed by an 
insured or the insurer, or any judgment taken against the insured or the insurer. 

 
(b) As to any covered claims arising from a judgment under any decision, verdict or finding 

based on the default of the insolvent insurer or its failure to defend, the association, either 
on its own behalf or on behalf of an insured may apply to have the judgment, order, 
decision, verdict or finding set aside by the same court or administrator that entered the 
judgment, order, decision, verdict or finding and shall be permitted to defend the claim 
on the merits. 

 
(7) Handle claims through its own employees, one or more insurers, or other persons designated as 

servicing facilities, which may include the receiver for the insolvent insurer. Designation of a 
servicing facility is subject to the approval of the commissioner, but the designation may be 
declined by a member insurer. 

 
(8) Reimburse each servicing facility for obligations of the association paid by the facility and for 

expenses incurred by the facility while handling claims on behalf of the association and shall pay 
the other expenses of the association authorized by this Act. 

(9)  
Submit, not later than 90 days after the end of the association’s fiscal year, a financial report for 
the preceding fiscal year in a form approved by the commissioner. 
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B. The association may: 

 
(1) Employ or retain persons as are necessary to handle claims and perform other duties of the 

association; 
 

(2) Borrow funds necessary to effect the purposes of this Act in accordance with the plan of operation; 
 

(3) Sue or be sued; 
 

(4) Negotiate and become a party to contracts necessary to carry out the purpose of this Act; 
 

(5) Perform other acts necessary or proper to effectuate the purpose of this Act; 
 

(6) Refund to the member insurers in proportion to the contribution of each member insurer to the 
association that amount by which the assets of the association exceed the liabilities, if at the end of 
any calendar year, the board of directors finds that the assets of the association exceed the 
liabilities of the association as estimated by the board of directors for the coming year. 

 
[Alternate Section 8B(6) 

(6) Refund to the member insurers in proportion to the contribution of each member insurer to that 
account that amount by which the assets of the account exceed the liabilities, if at the end of any 
calendar year, the board of directors finds that the assets of the association in any account exceed 
the liabilities of that account as estimated by the board of directors for the coming year.] 

 
Drafting Note: The working group/task force feels that the board of directors should determine the amount of the refunds to members when the assets of the 
association exceed its liabilities. However, since this excess may be quite small, the board is given the option of retaining all or part of it to pay expenses and 
possibly remove the need for a relatively small assessment at a later time. 

 
C. Suits involving the association: 

 
(1) Except for actions by the receiver, all actions relating to or arising out of this Act against the 

association shall be brought in the courts in this State. The courts shall have exclusive jurisdiction 
over all actions relating to or arising out of this Act against the association. 

 
(2) The exclusive venue in any action by or against the association is in [designate appropriate court]. The 

association may, at its option, waive this venue as to specific actions. 
 
[Optional Section 8D 

D. (1) The legislature finds: 
 

(a) The potential for widespread and massive damage to persons and property caused by 
natural disasters such as earthquakes, windstorms, or fire in this State can generate 
insurance claims of such a number as to render numerous insurers operating within this 
State insolvent and therefore unable to satisfy covered claims; 

 
(b) The inability of insureds within this State to receive payments of covered claims or to 

timely receive the payments creates financial and other hardships for insureds and places 
undue burdens on the State, the affected units of local government, and the community at 
large; 

 
(c) The insolvency of a single insurer in a material amount or a catastrophic event may 

result in the same hardships as those produced by a natural disaster; 
 

(d) The State has previously taken action to address these problems by adopting the [insert 
name of guaranty association act], which among other things, provides a mechanism for 
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the payment of covered claims under certain insurance policies to avoid excessive delay 
in payment and to avoid financial loss to claimants or policyholders because of the 
insolvency of an insurer; and 

 
(e) In order for the association to timely pay claims of insolvent insurers in this State and 

otherwise carry out its duties, the association may require additional financing options. 
The intent of the Legislature is to make those options available to the association in the 
event that a natural disaster such as an earthquake, windstorm, fire or material 
insolvency of any member insurer results in covered claim obligations currently payable 
by the association in excess of its capacity to pay from current funds and current 
assessments under Subsection A(3). In cases where the association determines that it is 
cost effective, the association may issue bonds as provided in this subsection. In 
determining whether to issue bonds, the association shall consider the transaction costs 
of issuing the bonds. 

 
(2) In the event a natural disaster such as an earthquake, windstorm, fire or material insolvency of 

any member insurer results in covered claim obligations currently payable by the association in 
excess of its capacity to pay from current funds and current assessments under Subsection 8A(3), 
the association, in its sole discretion, may by resolution request the [insert name of agency] 
Agency to issue bonds pursuant to [insert statutory authority], in such amounts as the association 
may determine to provide funds for the payment of covered claims and expenses related thereto. In 
the event bonds are issued, the association shall have the authority to annually assess member 
insurers for amounts necessary to pay the principal of, and interest on those bonds. Assessments 
collected pursuant to this authority shall be collected under the same procedures as provided in 
Subsection 8A(3) and, notwithstanding the two percent (2%) limit in Subsection 8A(3), shall be 
limited to an additional [insert percentage] percent of the annual net direct written premium in 
this State of each member insurer for the calendar year preceding the assessment. The 
commissioner’s approval shall be required for any assessment greater than five percent (5%). 
Assessments collected pursuant to this authority may only be used for servicing the bond 
obligations provided for in this subsection and shall be pledged for that purpose. 

 
(3) In addition to the assessments provided for in this subsection, the association in its discretion, and 

after considering other obligations of the association, may utilize current funds of the association, 
assessments made under Subsection 8A(3) and advances or dividends received from the 
liquidators of insolvent insurers to pay the principal and interest on any bonds issued at the 
board’s request. 

 
(4) Assessments under this subsection shall be payable in twelve (12) monthly installments with the 

first installment being due and payable at the end of the month after an assessment is levied, and 
subsequent installments being due not later than the end of each succeeding month. 

 
(5) In order to assure that insurers paying assessments levied under this subsection continue to 

charge rates that are neither inadequate nor excessive, within ninety (90) days after being notified 
of the assessments, each insurer that is to be assessed pursuant to this subsection shall make a 
rate filing for lines of business additionally assessed under this subsection. If the filing reflects a 
rate change that, as a percentage, is equal to the difference between the rate of the assessment and 
the rate of the previous year’s assessment under this subsection, the filing shall consist of a 
certification so stating and shall be deemed approved when made. Any rate change of a different 
percentage shall be subject to the standards and procedures of [cite appropriate statutory 
authority for provisions on filing and approval of rates]. 

 
Drafting Note: This provision should only be considered by those States that haveserious concerns that circumstances could result in a substantial capacity 
problem resulting in unpaid or pro rata payment of claims. An association intending to consider this provision should first consult with experienced bond 
counsel in its State to identify an appropriate State agency or bonding authority to act as vehicle for issuing the bonds. That agency or authority’s statute may 
also have to be amended to specifically authorize these types of bonds and to cross-reference this provision in the guaranty association law. It is possible that 
in some situations a new bonding authority may have to be created for this purpose. 
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Regardless of the vehicle used, it is important that the decision-making authority on whether bonds are needed and in what amounts be retained by the 
association’s board. 
 
The extent of additional assessment authority under this subsection has not been specified. When considering the amount of additional authority that will be 
needed, a determination should be made as to the amount of funds needed to service the bonds. More specifically, consideration should be given to the 
amount of the bonds to be issued, interest rate and the maturity date of the bonds. The association should be able to raise sufficient funds through 
assessments to pay the interest and retire the bonds after some reasonable period (e.g. ten (10) years). Subsection D(2) requires the Commissioner’s approval 
before the association can impose an additional assessment in excess of 5%. This is to assure that the additional assessment will not result in financial 
hardship to the member insurers and additional insolvencies. 
 
The intent of Subsection D(4) is to permit recoupment by member insurers of the additional cost of assessments under this subsection without any related 
regulatory approval. A State enacting this subsection may need to revise Subsection D(4) so that it conforms to the particular State’s recoupment provisions, 
as well as the provisions on filing and approval of rates.] 
 
Section 9. Plan of Operation  
 

A. (1) The association shall submit to the commissioner a plan of operation and any amendments to the 
plan of operation necessary or suitable to assure the fair, reasonable and equitable administration 
of the association. The plan of operation and amendments shall become effective upon approval in 
writing by the commissioner. 

 
(2) If the association fails to submit a suitable plan of operation within ninety (90) days following the 

effective date of this Act, or if at any time thereafter the association fails to submit suitable 
amendments to the plan, the commissioner shall, after notice and hearing, adopt reasonable rules 
necessary or advisable to effectuate the provisions of this Act. The rules shall continue in force 
until modified by the commissioner or superseded by a plan submitted by the association and 
approved by the commissioner. 

 
B. All member insurers shall comply with the plan of operation. 
 
C. The plan of operation shall: 

 
(1) Establish the procedures under which the powers and duties of the association under Section 8 will 

be performed; 
 

(2) Establish procedures for handling assets of the association; 
 

(3) Require that written procedures be established for the disposition of liquidating dividends or other 
monies received from the estate of the insolvent insurer; 

 
(4) Require that written procedures be established to designate the amount and method of reimbursing 

members of the board of directors under Section 7; 
 

(5) Establish procedures by which claims may be filed with the association and establish acceptable 
forms of proof of covered claims; 

 
(6) Establish regular places and times for meetings of the board of directors; 

 
(7) Require that written procedures be established for records to be kept of all financial transactions of 

the association, its agents and the board of directors; 
 

(8) Provide that any member insurer aggrieved by any final action or decision of the association may 
appeal to the commissioner within thirty (30) days after the action or decision; 

 
(9) Establish the procedures under which selections for the board of directors will be submitted to the 

commissioner; 
 

(10) Contain additional provisions necessary or proper for the execution of the powers and duties of the 
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association. 
 

D. The plan of operation may provide that any or all powers and duties of the association, except those under 
Sections 8A(3) and 8B(2), are delegated to a corporation, association similar to the association or other 
organization which performs or will perform functions similar to those of this association or its equivalent 
in two (2) or more States. The corporation, association similar to the association or organization shall be 
reimbursed as a servicing facility would be reimbursed and shall be paid for its performance of any other 
functions of the association. A delegation under this subsection shall take effect only with the approval of 
both the board of directors and the commissioner, and may be made only to a corporation, association or 
organization which extends protection not substantially less favorable and effective than that provided by 
this Act. 

 
Section 10. Duties and Powers of the Commissioner 
 

A. The commissioner shall: 
 

(1) Notify the association of the existence of an insolvent insurer not later than three (3) days after the 
commissioner receives notice of the determination of the insolvency. The association shall be 
entitled to a copy of a complaint seeking an order of liquidation with a finding of insolvency 
against a member company at the same time that the complaint is filed with a court of competent 
jurisdiction; 

 
(2) Provide the association with a statement of the net direct written premiums of each member 

insurer upon request of the board of directors. 
 
B. The commissioner may: 

 
(1) Suspend or revoke, after notice and hearing, the certificate of authority to transact insurance in this 

State of a member insurer that fails to pay an assessment when due or fails to comply with the plan 
of operation. As an alternative, the commissioner may levy a fine on a member insurer that fails to 
pay an assessment when due. The fine shall not exceed five percent (5%) of the unpaid assessment 
per month, except that a fine shall not be less than $100 per month; 

 
(2) Revoke the designation of a servicing facility if the commissioner finds claims are being handled 

unsatisfactorily. 
 

(3) Examine, audit, or otherwise regulate the association. 
 
Drafting Note: This section does not require periodic examinations of the guaranty associations but allows the commissioner to conduct examinations as the 
commissioner deems necessary. 
 

C. A final action or order of the commissioner under this Act shall be subject to judicial review in a court of 
competent jurisdiction. 

 
Section 11. Coordination Among Guaranty Associations 
 

A. The association may join one or more organizations of other State associations of similar purposes, to 
further the purposes and administer the powers and duties of the association. The association may designate 
one or more of these organizations to act as a liaison for the association and, to the extent the association 
authorizes, to bind the association in agreements or settlements with receivers of insolvent insurance 
companies or their designated representatives. 

 
B. The association, in cooperation with other obligated or potentially obligated guaranty associations, or their 

designated representatives, shall make all reasonable efforts to coordinate and cooperate with receivers, or 
their designated representatives, in the most efficient and uniform manner, including the use of Uniform 
Data Standards as promulgated or approved by the National Association of Insurance Commissioners. 
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Section 12. Effect of Paid Claims 
 

A. Any person recovering under this Act shall be deemed to have assigned any rights under the policy to the 
association to the extent of his or her recovery from the association. Every insured or claimant seeking the 
protection of this Act shall cooperate with the association to the same extent as the person would have been 
required to cooperate with the insolvent insurer. The association shall have no cause of action against the 
insured of the insolvent insurer for sums it has paid out except any causes of action as the insolvent insurer 
would have had if the sums had been paid by the insolvent insurer and except as provided in Subsection B 
and in Section 13. In the case of an insolvent insurer operating on a plan with assessment liability, 
payments of claims of the association shall not operate to reduce the liability of the insureds to the receiver, 
liquidator or statutory successor for unpaid assessments. 

 
B. The association shall have the right to recover from any person who is an affiliate of the insolvent insurer 

all amounts paid by the association on behalf of that person pursuant to the Act, whether for indemnity, 
defense or otherwise. 

 
C. The association and any association similar to the association in another State shall be entitled to file a 

claim in the liquidation of an insolvent insurer for any amounts paid by them on covered claim obligations 
as determined under this Act or similar laws in other States and shall receive dividends and other 
distributions at the priority set forth in [insert reference to Statepriority of distribution in liquidation act]. 

 
D. The association shall periodically file with the receiver or liquidator of the insolvent insurer statements of 

the covered claims paid by the association and estimates of anticipated claims on the association which 
shall preserve the rights of the association against the assets of the insolvent insurer. 

 
Section 13 [Optional] Net Worth Exclusion 
 
Drafting Note: Various alternatives are provided for a net worth limitation in the guaranty association act. States may choose any of the Subsection B 
alternatives below or may elect to not have any net worth limitation. Subsection A, which defines “high net worth insured,” has two alternates allowing 
States to choose different net worth limitations for first and third party claims if that State chooses alternatives 1 or 2 to Subsection B. Subsections C, D and 
E are recommended to accompany any of the Subsection B alternatives. In cases where States elect not to include net worth, States may either omit this 
section in its entirety or include only Subsection C, which excludes from coverage claims denied by other States’ net worth restrictions pursuant to those 
States’ guaranty association laws. 
 

A. For purposes of this section “high net worth insured” shall mean any insured whose net worth exceeds $50 
million on December 31 of the year prior to the year in which the insurer becomes an insolvent insurer; 
provided that an insured’s net worth on that date shall be deemed to include the aggregate net worth of the 
insured and all of its subsidiaries and affiliates as calculated on a consolidated basis. 

 
[Alternate Section 13A 

A. (1) For the purposes of Subsection B(1), “high net worth insured” shall mean any insured whose net 
worth exceeds $25 million on December 31 of the year prior to the year in which the insurer 
becomes an insolvent insurer; provided that an insured’s net worth on that date shall be deemed 
to include the aggregate net worth of the insured and all of its subsidiaries and affiliates as 
calculated on a consolidated basis.] 

 
(2) For the purpose of Subsection B(2) [and B(4) if Alternative 2 for Subsection B is selected] “high 

net worth insured” shall mean any insured whose net worth exceeds $50 million on December 31 
of the year prior to the year in which the insurer becomes an insolvent insurer; provided that an 
insured’s net worth on that date shall be deemed to include the aggregate net worth of the insured 
and all of its subsidiaries and affiliates as calculated on a consolidated basis. 

 
Drafting Note: Alternate Subsection A language should only be considered in cases where a State is considering Alternative 1 or 2 of Subsection B and 
would like to set different dollar thresholds for the first party claim exclusion provision and the third party recovery provision. 
 
Drafting Note: States may wish to consider the impact on governmental entities and charitable organizations of the application of the net worth exclusion 
contained in the definition of “covered claim.” The Michigan Supreme Court, in interpreting a “net worth” provision in the Michigan guaranty association 
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statute, held that governmental entities possess a “net worth” for purposes of the provision in the Michigan guaranty association statute that prohibits claims 
against the guaranty association by a person who has a specified net worth. Oakland County Road Commission vs. Michigan Property & Casualty Guaranty 
Association, 575 N.W. 2d 751 (Mich. 1998). 
 
[Alternative 1 for Section 13B 

B. (1) The association shall not be obligated to pay any first party claims by a high net worth insured. 
 

(2) The association shall have the right to recover from a high net worth insured all amounts paid by 
the association to or on behalf of such insured, whether for indemnity, defense or otherwise.] 

 
[Alternative 2 for Section 13B 

B. (1) The association shall not be obligated to pay any first party claims by a high net worth insured. 
 

(2) Subject to Paragraph (3), the association shall not be obligated to pay any third party claim 
relating to a policy of a high net worth insured. This exclusion shall not apply to third party claims 
against the high net worth insured where: 

 
(a) The insured has applied for or consented to the appointment of a receiver, trustee or 

liquidator for all or a substantial part of its assets; 
 

(b) The insured has filed a voluntary petition in bankruptcy, filed a petition or an answer 
seeking a reorganization or arrangement with creditors or to take advantage of any 
insolvency law; or 

 
(c) An order, judgment, or decree is entered by a court of competent jurisdiction, on the 

application of a creditor, adjudicating the insured bankrupt or insolvent or approving a 
petition seeking reorganization of the insured or of all or substantial part of its assets. 

 
(3) Paragraph (2) shall not apply to workers’ compensation claims, personal injury protection claims, 

no-fault claims and any other claims for ongoing medical payments to third parties. 
 

(4) The association shall have the right to recover from a high net worth insured all amounts paid by 
the association to or on behalf of such insured, whether for indemnity, defense or otherwise.] 

 
[Alternative 3 for Section 13B 

B. The association shall not be obligated to pay any first party claims by a high net worth insured.] 
 

C. The association shall not be obligated to pay any claim that would otherwise be a covered claim that is an 
obligation to or on behalf of a person who has a net worth greater than that allowed by the insurance 
guaranty association law of the State of residence of the claimant at the time specified by that State’s 
applicable law, and which association has denied coverage to that claimant on that basis. 

 
D. The association shall establish reasonable procedures subject to the approval of the commissioner for 

requesting financial information from insureds on a confidential basis for purposes of applying this section, 
provided that the financial information may be shared with any other association similar to the association 
and the liquidator for the insolvent insurer on the same confidential basis. Any request to an insured 
seeking financial information must advise the insured of the consequences of failing to provide the 
financial information. If an insured refuses to provide the requested financial information where it is 
requested and available, the association may, until such time as the information is provided, provisionally 
deem the insured to be a high net worth insured for the purpose of denying a claim under Subsection B. 

 
E. In any lawsuit contesting the applicability of this section where the insured has refused to provide financial 

information under the procedure established pursuant to Subsection D, the insured shall bear the burden of 
proof concerning its net worth at the relevant time. If the insured fails to prove that its net worth at the 
relevant time was less than the applicable amount, the court shall award the association its full costs, 
expenses and reasonable attorneys’ fees in contesting the claim. 
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Section 14. Exhaustion of Other Coverage 
 

A. (1) Any person having a claim against an insurer,, shall be required first to exhaust all coverage 
provided by any other policy, including the right to a defense under the other policy, if the claim 
under the other policy arises from the same facts, injury or loss that gave rise to the covered claim 
against the association. The requirement to exhaust shall apply without regard to whether the other 
insurance policy is a policy written by a member insurer. However, no person shall be required to 
exhaust any right under the policy of an insolvent insurer or any right under a life insurance 
policy. 

 
(2) Any amount payable on a covered claim under this Act shall be reduced by the full applicable 

limits stated in the other insurance policy, or by the amount of the recovery under the other 
insurance policy as provided herein. The association shall receive a full credit for the stated limits, 
unless the claimant demonstrates that the claimant used reasonable efforts to exhaust all coverage 
and limits applicable under the other insurance policy. If the claimant demonstrates that the 
claimant used reasonable efforts to exhaust all coverage and limits applicable under the other 
insurance policy, or if there are no applicable stated limits under the policy, the association shall 
receive a full credit for the total recovery. 

 
[Alternative 1 for Section 14A(2)(a) 

(a) The credit shall be deducted from the lesser of: 
(i) The association’s covered claim limit; 
(ii) The amount of the judgment or settlement of the claim; or 
(iii) The policy limits of the policy of the insolvent insurer.] 

 
[Alternative 2 for Section 14A(2)(a) 

The credit shall be deducted from the lesser of: 
(i) The amount of the judgment or settlement of the claim; or 
(ii) The policy limits of the policy of the insolvent insurer.] 

 
(b) In no case, however, shall the obligation of the association exceed the covered claim limit 

embodied in Section 8 of this Act. 
 

(3) Except to the extent that the claimant has a contractual right to claim defense under an insurance 
policy issued by another insurer, nothing in this section shall relieve the association of the duty to 
defend under the policy issued by the insolvent insurer. This duty shall, however, be limited by 
any other limitation on the duty to defend embodied in this Act. 

 
(4) A claim under a policy providing liability coverage to a person who may be jointly and severally 

liable as a joint tortfeasor with the person covered under the policy of the insolvent insurer that 
gives rise to the covered claim shall be considered to be a claim arising from the same facts, injury 
or loss that gave rise to the covered claim against the association. 

 
(5) For purposes of this section, a claim under an insurance policy other than a life insurance policy 

shall include, but is not limited to: 
 

(a) A claim against a health maintenance organization, a hospital plan corporation, a 
professional health service corporation or disability insurance policy; and 

 
(b) Any amount payable by or on behalf of a self-insurer. 

 
(6) The person insured by the insolvent insurer’s policy may not be pursued by a third-party claimant 

for any amount paid to the third party by which the association’s obligation is reduced by the 
application of this section. 
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B. Any person having a claim which may be recovered under more than one insurance guaranty association or 
its equivalent shall seek recovery first from the association of the place of residence of the insured, except 
that if it is a first party claim for damage to property with a permanent location, the person shall seek 
recovery first from the association of the location of the property. If it is a workers’ compensation claim, 
the person shall seek recovery first from the association of the residence of the claimant. Any recovery 
under this Act shall be reduced by the amount of recovery from another insurance guaranty association or 
its equivalent. 

 
Drafting Note: This subsection does not prohibit recovery from more than one association, but it does describe the association to be approached first and 
then requires that any previous recoveries from like associations must be set off against recoveries from this association. 
 
Section 15. Prevention of Insolvencies 
 
To aid in the detection and prevention of insurer insolvencies: 
 

A. The board of directors may, upon majority vote, make recommendations to the commissioner on matters 
generally related to improving or enhancing regulation for solvency. 

 
B. At the conclusion of any domestic insurer insolvency in which the association was obligated to pay covered 

claims, the board of directors may, upon majority vote, prepare a report on the history and causes of the 
insolvency, based on the information available to the association and submit the report to the 
commissioner. 

 
C. Reports and recommendations provided under this section shall not be considered public documents. 

 Section 16. Tax Exemption 
 
The association shall be exempt from payment of all fees and all taxes levied by this State or any of its subdivisions except 
taxes levied on real or personal property. 
 
Section 17. Recoupment of Assessments 
 
Drafting Note: States may choose how they wish to allow member insurers to recoup assessments paid by selecting one of three alternatives for Section 17. 
 
[Alternative 1 for Section 17 

A. Except as provided in Subsection D, each member insurer shall annually recoup assessments it remitted in 
preceding years under Section 8. The recoupment shall be by means of a policyholder surcharge on 
premiums charged for all kinds of insurance in the accounts assessed. The surcharge shall be at a uniform 
percentage rate determined annually by the commissioner that is reasonably calculated to recoup the 
assessment remitted by the insurer, less any amounts returned to the member insurer by the association. 
Changes in this rate shall be effective no sooner than 180 days after insurers have received notice of the 
changed rate. 

 
B. If a member insurer fails to recoup the entire amount of the assessment in the first year under this section, it 

shall repeat the surcharge procedure provided for herein in succeeding years until the assessment is fully 
recouped or a de minimis amount remains uncollected. Any such de minimis amount shall be collected as 
provided in Subsection D of this section. If a member insurer collects excess surcharges, the insurer shall 
remit the excess amount to the association, and the excess amount shall be applied to reduce future 
assessments in the appropriate account. 

 
C. The amount and nature of any surcharge shall be separately stated on either a billing or policy declaration 

sent to an insured. The surcharge shall not be considered premium for any purpose, including the [insert all 
appropriate taxes] or agents’ commission. 

 
D. A member may elect not to collect the surcharge from its insureds only when the expense of collecting the 

surcharge would exceed the amount of the surcharge. In that case, the member shall recoup the assessment 
through its rates, provided that: 
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(1) The insurer shall be obligated to remit the amount of surcharge not collected by election under this 
subsection; and 

 
(2) The last sentence in Subsection C above shall not apply. 

 
E. In determining the rate under Subsection A for the first year of recoupment under this section, under rules 

prescribed by the commissioner, the commissioner shall provide for the recoupment in that year, or in such 
reasonable period as the commissioner may determine, of any assessments that have not been recouped as 
of that year. Insurers shall not be required to recoup assessments through surcharges under this section until 
180 days after this section takes effect.] 

 
[Alternative 2 for Section 17 

A. Notwithstanding any provision of [insert citation to relevant tax and insurance codes] to the contrary, a 
member insurer may offset against its [insert all appropriate taxes] liability the entire amount of the 
assessment imposed under this Act at a rate of [insert number] percent per year for [insert number of years] 
successive years following the date of assessment. If the assessment is not fully recovered over the [insert 
number of years] period, the remaining unrecovered assessment may be claimed for subsequent calendar 
years until fully recovered. 

 
Drafting Note: States may choose the number of years to allow an insurer to offset an assessment against the insurer’s premium tax liability. 
 

B. Any tax credit under this section shall, for the purposes of Section [insert citation to retaliatory tax statute] 
be treated as a tax paid both under the tax laws of this State and under the laws of any other State or 
country. 

 
C. If a member insurer ceases doing business in this State, any uncredited assessment may be credited against 

its [insert all appropriate taxes] during the year it ceases doing business in this State. 
 

D. Any sums that are acquired by refund from the association by member insurers and that have been credited 
against [insert all appropriate taxes], as provided in this section, shall be paid by member insurers to this 
State as required by the department. The association shall notify the department that the refunds have been 
made.] 

 
[Alternative 3 for Section 17 
The rates and premiums charged for insurance policies to which this section applies shall include amounts sufficient to 
recoup a sum equal to the amounts paid to the association by the member insurer less any amounts returned to the member 
insurer by the association. Rates shall not be deemed excessive because they contain an additional amount reasonably 
calculated to recoup all assessments paid by the member insurer.] 
 
Section 18. Immunity 
 
There shall be no liability on the part of, and no cause of action of any nature shall arise against a member insurer, the 
association or its agents or employees, the board of directors, or any person serving as an alternate or substitute representative 
of any director, or the commissioner or the commissioner’s representatives for any action taken or any failure to act by them 
in the performance of their powers and duties under this Act 
 
Section 19. Stay of Proceedings 
 
All proceedings in which the insolvent insurer is a party or is obligated to defend a party in any court in this State shall, 
subject to waiver by the association in specific cases involving covered claims, be stayed for six (6) months and such 
additional time as may be determined by the court from the date the insolvency is determined or an ancillary proceeding is 
instituted in the State, whichever is later, to permit proper defense by the association of all pending causes of action. 
 
The liquidator, receiver or statutory successor of an insolvent insurer covered by this Act shall permit access by the board or 
its authorized representative to such of the insolvent insurer’s records which are necessary for the board in carrying out its 
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functions under this Act with regard to covered claims. In addition, the liquidator, receiver or statutory successor shall 
provide the board or its representative with copies of those records upon the request by the board and at the expense of the 
board. 

 
________________________________ 

 
Chronological Summary of Actions (all references are to the Proceedings of the NAIC). 
 
1970 Proc. I 218, 252, 253-262, 298 (adopted). 
1972 Proc. I 15, 16, 443, 477-478, 479-480 (amended). 
1973 Proc. I 9, 11, 140, 154, 155-157 (amended). 
1973 Proc. II 18, 21, 370, 394, 396 (recoupment formula adopted). 
1979 Proc. I 44, 46, 126, 217 (amended). 
1981 Proc. I 47, 50, 175, 225 (amended). 
1984 Proc. I 6, 31, 196, 326, 352 (amended). 
1986 Proc. I 9-10, 22, 149, 294, 296-305 (amended and reprinted). 
1986 Proc. II 410-411 (amendments adopted later printed here). 
1987 Proc. I 11, 18, 161, 421, 422, 429, 450-452 (amended). 
1993 Proc. 2nd Quarter 12, 33, 227, 600, 602, 621 (amended). 
1994 Proc. 4th Quarter 17, 26, 566, 576, 579-589 (amended and reprinted). 
1996 Proc. 1st Quarter 29-30, 123, 564, 570, 570-580 (amended and reprinted). 
2009 Proc. 1st Quarter, Vol I 111, 139, 188, 288-317 (amended). 
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	1B_PreRcvr_MOU
	When a property & casualty insurer is liquidated, our regulatory system mitigates the adverse effects on policyholders and claimants through the state insurance resolution system.  This system includes the coordinated management of the liquidation and...
	This model Memorandum of Understanding (“MOU”) is flexible and can be tailored the individual state insurance department and the specific troubled property and casualty insurer situation.
	The MOU is intended to be used to facilitate transitional planning and preparation, starting when a troubled property and casualty insurer faces a material risk of being liquidated as insolvent0F . Such a liquidation creates various obligations for th...
	This planning process necessarily involves the sharing of confidential information about the troubled company that is protected by statutory confidentiality and privilege provisions.  The parties sharing such information intend that it stay confidenti...
	The MOU provides that all non-public planning information provided to the guaranty funds under it shall be kept confidential, with the protective mechanism to maintain confidentiality spelled out.  Specifically, confidential information initially may ...
	The proposed MOU is a template that contains the essential terms of a confidential information sharing agreement and can easily be customized to address specific issues that may arise in the course of addressing troubled company concerns and in planni...
	1.1 “Agreement” or “MOU” refers to this Memorandum of Understanding;
	1.2 “Confidential Information” refers to any:
	a) documents, data or other information relating to any domestic insurance company in the State of [state] where the Commissioner has determined that the financial condition of such company creates a material risk of Liquidation that are not publicly ...
	b) work product or other information regarding any such Company that is confidential and/or privileged;
	c) communications between the Parties regarding any potential or pending legal actions involving any such company that is a threat to such companies’ solvency; and
	d) specifically contemplates information received by the Insurance Commissioner pursuant to its examination authority [insert state adoption of NAIC Model Law 390], which is “confidential by law confidential by law and privileged, shall not be subject...

	1.3 “Evaluation Material” refers to all information, oral or written, including but not limited to Confidential Information as defined herein, that is furnished to Guaranty Funds or NCIGF under the terms of this Agreement, and all analyses, compilatio...
	1.4 “Company or Companies” refers to any domestic property and casualty insurance company in the State of [state]where the Commissioner has determined the financial condition of such company creates a material risk of Liquidation.
	1.5 “Commissioner” refers to the Commissioner of Insurance of the State of [state].
	1.6 “Party” and “Parties” refer to the Commissioner, the Receiver, if appointed, the signatory Guaranty Funds and the NCIGF.
	1.7 “Receivership Court” refers to the [court with jurisdiction over the receivership]
	1.8 “Receivership” refers to the rehabilitation or liquidation of any domestic insurance company in the State of [state].
	1.9 “Receiver” refers to [name of deputy receiver if appointed]or any of his or her successors.
	1.10 “Covered Claim” shall have the same meaning as contained in the applicable statutes of the Guaranty Funds.
	II.   Recitals
	2.1 The Commissioner is responsible for the financial regulation of Companies.  From time-to-time the financial condition of one or more of such Companies creates a material risk of Liquidation.
	2.2 Should a Receivership occur of a Company, the Commissioner may appoint a special deputy receiver who will be responsible for the handling of such Receivership.
	2.3 If the Receivership of a Company includes an order of liquidation with a finding of insolvency or if other statutory requirements are met, the Guaranty Funds will have the responsibility for the payment of “Covered Claims” arising from such Receiv...
	2.4 The Parties agree that in order to properly prepare for any Receivership, to provide for a smooth transition to liquidation should it become required, and in order to avoid delay in the payment of “Covered Claims,” it is essential to share Confide...
	2.5 It is agreed by the Parties that, subject to the Commissioner’s discretion, the Commissioner can freely consult with the Receiver (if appointed), the Guaranty Funds, and NCIGF, with respect to any Company, including but not limited to, the dissemi...
	2.6 The Guaranty Funds have determined that in order to protect consumers and to better fulfill their mission (see cite to applicable Guaranty Funds’ statutes) it is necessary and proper for them to enter into this Agreement and likewise it is necessa...

	III.   Use and Treatment of Evaluation Material
	3.1 Subject to the terms of this Agreement, the Commissioner and Receiver will grant the Guaranty Funds and NCIGF access to Evaluation Material as they determine is appropriate. The Evaluation Material shall be used by the Guaranty Funds and NCIGF to ...
	3.2 The Guaranty Funds and the NCIGF agree to maintain the confidentiality of all Evaluation Material provided to them, and of any privileges with respect to such information. The Guaranty Funds and the NCIGF agree not to disclose any Evaluation Mater...
	3.3 The Guaranty Funds and the NCIGF may share Evaluation Material with their respective counsel, consultants or agents as they deem necessary, provided that such persons agree to comply with terms of this Agreement, including but not limited to the r...
	3.4 The Guaranty Funds and the NCIGF agree that no Evaluation Material shall be provided to any insurance companies or the owners, directors, officers, employees, agents, representatives, or affiliates of any insurance companies, except as necessary t...
	3.5 In the event that the Guaranty Funds or the NCIGF are served with process seeking the production of Evaluation Material, including but not limited to a subpoena or order of a court of competent jurisdiction, an investigation by a government entity...

	IV.   Remedies
	4.1 The Guaranty Funds and the NCIGF agree that money damages would not be a sufficient remedy for a breach of this Agreement, and that the Commissioner or Receiver shall be entitled to equitable relief, including injunctive relief, as a remedy for su...
	4.2 In the event of an action alleging a breach of this Agreement, the prevailing party shall be entitled to reimbursement for its reasonable attorney’s fees. Any attorney’s fees awarded to the Guaranty Funds or the NCIGF shall be handled as an admini...
	4.3 No failure or delay by any Party in exercising any right, power or privilege shall operate as a waiver thereof. Any exercise of a right, power or privilege shall not be considered to preclude any other or further exercise thereof.
	4.4 There shall be no liability on the part of the Commissioner or Receiver or the Company(ies) to the Guaranty Funds or NCIGF relating to or arising from the Evaluation Material or any other documents, material, information or communications provided...

	V.   Warranties and Representations
	5.1 The Commissioner, the Guaranty Funds, and the NCIGF to the extent consistent with their statutory and other obligations, shall in good faith cooperate and communicate promptly with each other with respect to the performance of their duties under t...
	5.2 The Guaranty Funds and the NCIGF represent that they have the authority to enter into this Agreement and fulfill their obligations under this Agreement.
	5.3 Each undersigned person represents that he or she is authorized to sign this Agreement on behalf of the Party he or she represents.
	5.4 The Guaranty Funds and the NCIGF understand and acknowledge that the Commissioner or Receiver makes no representations or warranties as to the accuracy or completeness of any Evaluation Material provided under this Agreement.

	VI.   Termination
	6.1 This Agreement may be terminated at any time by agreement among the Parties or by any single Party in writing with 30 days’ notice, provided that all Evaluation Material obtained prior to such termination shall remain confidential, unless otherwis...
	6.2 The Guaranty Funds and the NCIGF are permitted to use Evaluation Material in the manner and for purposes described herein until delivery by the Receiver or Commissioner of a written notice specifying the date of termination of this Agreement.  Upo...
	6.3 Except as provided in Paragraph 6.2, in the event of a termination of this Agreement, the Guaranty Funds and NCIGF shall immediately undertake to destroy all Evaluation Materials, and all copies, summaries, analyses and notes of the contents or pa...

	VII.   Miscellaneous Provisions
	7.1 Nothing in this Agreement shall be deemed to create an attorney-client relationship between any Party’s counsel and any other Party.
	7.2 This Agreement shall be governed by and construed in accordance with the laws of the State of [state of domicile of the insolvency].
	7.3 This Agreement may be executed in multiple counterparts, each of which shall be deemed an original for all purposes, and all of which together shall constitute one and the same instrument.
	7.4 This Agreement shall be effective upon the date signed by each party and shall also apply to any and all Evaluation Material that has previously been shared between the Parties.
	7.5 All communications under this Agreement shall be in writing and shall be sent by email to the addresses specified below. A copy of any such notice shall also be personally delivered or sent by either first class registered or certified U.S. Mail, ...
	7.6 The Parties agree to meet periodically, at least annually, to discuss issues arising under this Agreement and its implementation with respect to any specific Company.
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