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REQUEST FOR NAIC MODEL LAW DEVELOPMENT 
 
 

This form is intended to gather information to support the development of a new model law or amendment to an existing model 
law. Prior to development of a new or amended model law, approval of the respective Parent Committee and the NAIC’s 
Executive Committee is required. The NAIC’s Executive Committee will consider whether the request fits the criteria for 
model law development. Please complete all questions and provide as much detail as necessary to help in this determination. 

 
Please check whether this is:  New Model Law or  Amendment to Existing Model 
 
1. Name of group to be responsible for drafting the model: 
 

Receivership Law (E) Working Group 
 
 

2. NAIC staff support contact information: 
 

Jane Koenigsman 
jkoenigsman@naic.org 
816-783-8145 
 
 

3. Please provide a brief description of the proposed new model or the amendment(s) to the existing model. If you are 
proposing a new model, please also provide a proposed title. If an existing model law, please provide the title, attach 
a current version to this form and reference the section(s) proposed to be amended. 

 
• Insurance Holding Company System Regulatory Act (#440) 
• Insurance Holding Company System Regulation with Reporting Forms and Instructions (#450) 

 
In 2018 the Financial Stability (EX) Task Force made a referral to the Receivership and Insolvency (E) Task Force as 
part of the Macro Prudential Initiative (MPI). At the 2019 Summer National Meeting, the Receivership and Insolvency 
(E) Task Force adopted a report including recommendations to address receivership powers that are implicit in state 
laws, rather than explicit. One such area is the power to ensure the continuity of essential services and functions within 
a holding company group once an insurer is placed into receivership. 
 
The Financial Stability Board’s (FSB) Key Attributes (KAs) of Effective Resolution Regimes for Financial Institutions 
KA 3.2 states that a resolution authority should have the power to ensure the continuity of essential services and 
functions by requiring companies in the group to continue providing services. Under Common Framework for the 
supervision of Internationally Active Insurance Groups (ComFrame) (CF 12.7a), a resolution authority may take steps 
to provide continuity of essential services by requiring other entities within the IAIG (including non-regulated entities) 
to continue services. The Task Force identified the following authority and remedies available within the US regime 
related to these international standards: 

• The Insurance Holding Company System Model Act (#440) requires approval of affiliated transactions, allowing 
a regulator to identify agreements that could create obstacles in a receivership. The Insurance Holding Company 
System Model Regulation (#450), Section 19, provides that cost sharing and management agreements specify if 
the insurer is placed in receivership that an affiliate has no automatic right to terminate the agreement. 

• The Receiver can take action against a provider that refuses to continue services under a contract, or seek an order 
requiring it to turn over records. If an affiliate providing services is inextricably intertwined with the insurer, the 
Receiver could also seek to place the affiliate into receivership.   

However, it was noted that some of these authorities and remedies may not address the immediate need to continue 
services in some receiverships. Despite these available remedies, receivers continue to be challenged by this issue in 
receivership, often resulting in significant additional legal and administrative expenses to the receivership estate.  

One potential solution is to revise the definition of “insurer” under state insurance holding company laws to encompass 
affiliated entities whose sole purpose is to provide services to the insurer. 

mailto:jkoenigsman@naic.org
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The NAIC adopted 2020 charges for the Receivership Law (E) Working Group to: “Review and provide 
recommendations for remedies to ensure continuity of essential services and functions to an insurer in receivership by 
affiliated entities, including non-regulated entities. Consult with the Group Solvency Issues (E) Working Group as the 
topic relates to affiliated intercompany agreements.” 

Scope of the Proposed Revisions to Models 440 and 450 
The scope of the request is limited to addressing the issue of continuation of essential services through affiliated 
intercompany agreements that arise during the receivership of an insurance company. The Receivership Law (E) 
Working Group under the Receivership and Insolvency (E) Task Force would complete the review and recommend 
proposed revisions. Revisions may be necessary to the following sections of Models 440 and 450 including, but not 
limited to: 

• Model 440 Section 1. Definitions 
• Model 440 Section 5. Standards and Management of an Insurer Within an Insurance Holding Company 

System 
• Model 440 Section 12. Receivership 
• Model 450 Consistency with any revisions to Model 440 

 
 

4. Does the model law meet the Model Law Criteria?  Yes  or  No (Check one) 
 

(If answering no to any of these questions, please reevaluate charge and proceed accordingly to address issues). 
 
a. Does the subject of the model law necessitate a national standard and require uniformity amongst all 

states?  Yes or  No (Check one) 
 
 
 If yes, please explain why: 
 

While this change is being made in connection with the NAICs Macro Prudential Initiative, most important is that 
such changes are needed to address the challenges receivers continue to encounter in the area of continuation 
services which often result in significant additional legal and administrative expenses to the receivership estate 
and all members of the Task Force supported this request.  
 

 
b. Does Committee believe NAIC members should devote significant regulator and Association resources to 

educate, communicate and support this model law? 
 

 Yes or  No (Check one) 
 
 

5. What is the likelihood that your Committee will be able to draft and adopt the model law within one year from the 
date of Executive Committee approval?  

 
 1  2  3  4  5 (Check one) 

 
High Likelihood                 Low Likelihood 

 
Explanation, if necessary:  
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6. What is the likelihood that a minimum two-thirds majority of NAIC members would ultimately vote to adopt the 
proposed model law? 

 
 1  2  3  4  5 (Check one) 

 
High Likelihood                Low Likelihood 
 
Explanation, if necessary: See previous discussion. 
 
 

7. What is the likelihood that state legislatures will adopt the model law in a uniform manner within three years of 
adoption by the NAIC? 

 
 1  2  3  4  5 (Check one) 

 
High Likelihood                 Low Likelihood 
 
Explanation, if necessary: 

 
At this juncture, the changes in concepts being considered are simple and because they have the potential to reduce 
expenses incurred by receivership estates, we believe such changes will be widely supported by all parties.  

 
 

8. Is this model law referenced in the NAIC Accreditation Standards? If so, does the standard require the model law 
to be adopted in a substantially similar manner? 

 
The Insurance Holding Company System Model Act (#440) is an Accreditation Standard but the task force has not yet 
considered whether this should become part of the required elements of that specific standard. However, given the potential 
the changes have in reducing the cost of regulation under receiverships, a national standard is likely appropriate.  
 
 

9. Is this model law in response to or impacted by federal laws or regulations? If yes, please explain. 
 

No.  
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Adopted by the Financial Condition (E) Committee July 8, 2021 
Adopted by the Receivership and Insolvency (E) Task Force May 20, 2021 
Adopted by the Receivership Law (E) Working Group May 4, 2021 
 

INSURANCE HOLDING COMPANY SYSTEM REGULATORY ACT 
 
Table of Contents 
 
Section 1. Definitions 
Section 2. Subsidiaries of Insurers 
Section 3. Acquisitions of Control of or Merger With Domestic Insurer 
Section 3.1 Acquisitions Involving Insurers Not Otherwise Covered 
Section 4. Registration of Insurers 
Section 5. Standards and Management of an Insurer Within an Insurance Holding Company System 
Section 6. Examination 
Section 7. Supervisory Colleges 
Section 7.1 Group-wide Supervision of Internationally Active Insurance Groups 
Section 8. Confidential Treatment 
Section 9. Rules and Regulations 
Section 10. Injunctions, Prohibitions against Voting Securities, Sequestration of Voting Securities 
Section 11. Sanctions 
Section 12. Receivership 
Section 13. Recovery 
Section 14. Revocation, Suspension, or Nonrenewal of Insurer’s License 
Section 15. Judicial Review, Mandamus 
Section 16. Conflict with Other Laws 
Section 17. Separability of Provisions 
Section 18. Effective Date 
Appendix. Alternate Provisions 
 

_____________________________________________________________ 
 

Section 5. Standards and Management of an Insurer Within an Insurance Holding Company System 
 

A. Transactions Within an Insurance Holding Company System 
 

(1) Transactions within an insurance holding company system to which an insurer subject to registration 
is a party shall be subject to the following standards: 

 
(a) The terms shall be fair and reasonable; 
 
(b) Agreements for cost sharing services and management shall include such provisions as 

required by rule and regulation issued by the commissioner;  
 
(c) Charges or fees for services performed shall be reasonable; 
 
(d) Expenses incurred and payment received shall be allocated to the insurer in conformity 

with customary insurance accounting practices consistently applied; 
 

(e) The books, accounts and records of each party to all such transactions shall be so 
maintained as to clearly and accurately disclose the nature and details of the transactions 
including such accounting information as is necessary to support the reasonableness of the 
charges or fees to the respective parties; and 

 
(f) The insurer’s surplus as regards policyholders following any dividends or distributions to 

shareholder affiliates shall be reasonable in relation to the insurer’s outstanding liabilities 
and adequate to meet its financial needs;. 
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(g) If an insurer subject to this Act is deemed by the commissioner to be in a hazardous 

financial condition as defined by [insert citation for Model Regulation to Define Standards 
and Commissioner’s Authority for Companies Deemed to be in Hazardous Financial 
Condition] or a condition that would be grounds for supervision, conservation or a 
delinquency proceeding, then the commissioner may require the insurer to secure and 
maintain either a deposit, held by the commissioner, or a bond, as determined by the insurer 
at the insurer’s discretion, for the protection of the insurer for the duration of the contract(s) 
or agreement(s), or the existence of the condition for which the commissioner required the 
deposit or the bond. 
 
In determining whether a deposit or a bond is required, the commissioner should consider 
whether concerns exist with respect to the affiliated person’s ability to fulfill the contract(s) 
or agreement(s) if the insurer were to be put into liquidation. Once the insurer is deemed 
to be in a hazardous financial condition or a condition that would be grounds for 
supervision, conservation or a delinquency proceeding, and a deposit or bond is necessary, 
the commissioner has discretion to determine the amount of the deposit or bond, not to 
exceed the value of the contract(s) or agreement(s) in any one year, and whether such  
deposit or bond should be required for a single contract, multiple contracts or a contract 
only with a specific person(s); 

 
Drafting Note: This section is intended to apply to a broad range of affiliate managerial and support service contracts including, 
for example, general managerial services, financial accounting and actuarial services, data management, investment portfolio 
management and support and policy and policyholder services.  (Performance collateralization for reinsurance and other risk 
transfer or financial contracts with affiliates is typically addressed in the underlying contractual agreements and is beyond the 
scope of these deposit/bond requirements). The intent of the deposit or bond is to ensure the affiliated services provided under 
the contract(s) are fulfilled. In determining appropriate circumstances when a commissioner may require a deposit or bond, 
(deposit vs. bond to be determined by the insurer) and in specifying an amount, the commissioner should evaluate and consider 
whether an insurer subject to this act is in a hazardous financial condition or a condition that would be grounds for substantial 
regulatory action, including supervision, conservation or a delinquency proceeding. If it is, the deposit or bond requirement 
would be available as an additional regulatory remedy at the discretion of the commissioner. Note, the commissioner should 
consider whether the affiliated person is already required to post a deposit or bond under applicable laws regulating third-party 
administrators. 
 

(h) All records and data of the insurer held by an affiliate are and remain the property of the 
insurer, are subject to control of the insurer, are identifiable, and are segregated or readily 
capable of segregation, at no additional cost to the insurer, from all other persons’ records 
and data. This includes all records and data that are otherwise the property of the insurer, 
in whatever form maintained, including, but not limited to, claims and claim files, 
policyholder lists, application files, litigation files, premium records, rate books, 
underwriting manuals, personnel records, financial records or similar records within the 
possession, custody or control of the affiliate. At the request of the insurer, the affiliate 
shall provide that the receiver can obtain a complete set of all records of any type that 
pertain to the insurer’s business; obtain access to the operating systems on which the data 
is maintained; obtain the software that runs those systems either through assumption of 
licensing agreements or otherwise; and restrict the use of the data by the affiliate if it is not 
operating the insurer’s business. The affiliate shall provide a waiver of any landlord lien or 
other encumbrance to give the insurer access to all records and data in the event of the 
affiliate’s default under a lease or other agreement; and, 

 
Drafting Note: The “at no additional cost to the insurer” language is not intended to prohibit recovery of the fair and reasonable 
cost associated with transferring records and data to the insurer. Since records and data of the insurer are the property of the 
insurer, the insurer should not pay a cost to segregate commingled records and data from other data of the affiliate. 
 

(i) Premiums or other funds belonging to the insurer that are collected by or held by an affiliate 
are the exclusive property of the insurer and are subject to the control of the insurer. Any 
right of offset in the event an insurer is placed into receivership shall be subject to [the 
receivership act of the state]. 
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(2) The following transactions involving a domestic insurer and any person in its insurance holding 
company system, including amendments or modifications of affiliate agreements previously filed 
pursuant to this section, which are subject to any materiality standards contained in subparagraphs 
(a) through (g), may not be entered into unless the insurer has notified the commissioner in writing 
of its intention to enter into the transaction at least thirty (30) days prior thereto, or such shorter 
period as the commissioner may permit, and the commissioner has not disapproved it within that 
period. The notice for amendments or modifications shall include the reasons for the change and the 
financial impact on the domestic insurer. Informal notice shall be reported, within thirty (30) days 
after a termination of a previously filed agreement, to the commissioner for determination of the 
type of filing required, if any.  

 
(a) Sales, purchases, exchanges, loans, extensions of credit, or investments, provided the 

transactions are equal to or exceed:  
 

(i) With respect to nonlife insurers, the lesser of three percent (3%) of the insurer’s 
admitted assets or twenty-five percent (25%) of surplus as regards policyholders 
as of the 31st day of December next preceding;  

 
(ii) With respect to life insurers, three percent (3%) of the insurer’s admitted assets as 

of the 31st day of December next preceding;  
 
(b) Loans or extensions of credit to any person who is not an affiliate, where the insurer makes 

loans or extensions of credit with the agreement or understanding that the proceeds of the 
transactions, in whole or in substantial part, are to be used to make loans or extensions of 
credit to, to purchase assets of, or to make investments in, any affiliate of the insurer 
making the loans or extensions of credit provided the transactions are equal to or exceed:  

  
(i) With respect to nonlife insurers, the lesser of three percent (3%) of the insurer’s 

admitted assets or twenty-five percent (25%) of surplus as regards policyholders 
as of the 31st day of December next preceding;  

 
(ii) With respect to life insurers, three percent (3%) of the insurer’s admitted assets as 

of the 31st day of December next preceding; 
 
(c) Reinsurance agreements or modifications thereto, including: 
 

(i) All reinsurance pooling agreements; 
 
(ii) Agreements in which the reinsurance premium or a change in the insurer’s 

liabilities, or the projected reinsurance premium or a change in the insurer’s 
liabilities in any of the next three years, equals or exceeds five percent (5%) of 
the insurer’s surplus as regards policyholders, as of the 31st day of December next 
preceding, including those agreements which may require as consideration the 
transfer of assets from an insurer to a non-affiliate, if an agreement or 
understanding exists between the insurer and non-affiliate that any portion of the 
assets will be transferred to one or more affiliates of the insurer; 

 
(d) All management agreements, service contracts, tax allocation agreements, guarantees and 

all cost-sharing arrangements; 
 

(e) Guarantees when made by a domestic insurer; provided, however, that a guarantee which 
is quantifiable as to amount is not subject to the notice requirements of this paragraph 
unless it exceeds the lesser of one-half of one percent (.5%) of the insurer’s admitted assets 
or ten percent (10%) of surplus as regards policyholders as of the 31st day of December 
next preceding. Further, all guarantees which are not quantifiable as to amount are subject 
to the notice requirements of this paragraph; 
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(f) Direct or indirect acquisitions or investments in a person that controls the insurer or in an 
affiliate of the insurer in an amount which, together with its present holdings in such 
investments, exceeds two and one-half percent (2.5%) of the insurer’s surplus to 
policyholders. Direct or indirect acquisitions or investments in subsidiaries acquired 
pursuant to Section 2 of this Act (or authorized under any other section of this Chapter), or 
in non-subsidiary insurance affiliates that are subject to the provisions of this Act, are 
exempt from this requirement; and 

 
Drafting Note: When reviewing the notification required to be submitted pursuant to Section 5A(2)(f), the commissioner should examine prior and existing 
investments of this type to establish that these investments separately or together with other transactions, are not being made to contravene the dividend 
limitations set forth in Section 5B. However, an investment in a controlling person or in an affiliate shall not be considered a dividend or distribution to 
shareholders when applying Section 5B of this Act.  
 

(g) Any material transactions, specified by regulation, which the commissioner determines 
may adversely affect the interests of the insurer’s policyholders. 

 
Nothing in this paragraph shall be deemed to authorize or permit any transactions which, 
in the case of an insurer not a member of the same insurance holding company system, 
would be otherwise contrary to law. 

 
(3) A domestic insurer may not enter into transactions which are part of a plan or series of like 

transactions with persons within the insurance holding company system if the purpose of those 
separate transactions is to avoid the statutory threshold amount and thus avoid the review that would 
occur otherwise. If the commissioner determines that separate transactions were entered into over 
any twelve-month period for that purpose, the commissioner may exercise his or her authority under 
Section 11. 

 
(4) The commissioner, in reviewing transactions pursuant to Subsection A(2), shall consider whether 

the transactions comply with the standards set forth in Subsection A(1) and whether they may 
adversely affect the interests of policyholders.  

 
(5) The commissioner shall be notified within thirty (30) days of any investment of the domestic insurer 

in any one corporation if the total investment in the corporation by the insurance holding company 
system exceeds ten percent (10%) of the corporation’s voting securities. 

 
(6) Supervision, seizure, conservatorship or receivership proceedings. 
 

(a) Any affiliate that is party to an agreement or contract with a domestic insurer that is subject 
to Subsection 5A(2)(d) shall be subject to the jurisdiction of any supervision, seizure, 
conservatorship or receivership proceedings against the insurer and to the authority of any 
supervisor, conservator, rehabilitator or liquidator for the insurer appointed pursuant to 
[supervision and receivership acts] for the purpose of interpreting, enforcing and 
overseeing the affiliate’s obligations under the agreement or contract to perform services 
for the insurer that: 

 
(i) Are an integral part of the insurer’s operations, including, but not limited to 

management, administrative, accounting, data processing, marketing, 
underwriting, claims handling, investment or any other similar functions; or 

 
(ii) Are essential to the insurer’s ability to fulfill its obligations under insurance 

policies. 
 

(b) The commissioner may require that an agreement or contract pursuant to Subsection 
5A(2)(d) for the provision of services described in (i) and (ii) above specify that the affiliate 
consents to the jurisdiction as set forth in this Subsection 5A(6). 

 
Drafting Note: Subsection 5A(6) is not intended to subject affiliates, in particular those that may be subject to regulation in 
other jurisdictions, to the general jurisdiction of pending supervision, seizure, conservation or receivership court proceedings 
in this state or the general authority of a supervisor, conservator or receiver for a domestic insurer. Rather, the jurisdiction and 
authority conferred by this provision is limited to ensuring that a domestic insurer continues to receive essential services from 
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an affiliate that it has contracted with to provide such services, in accordance with the terms of the contract and applicable law, 
during the aforementioned proceedings. Subsection 5A(6)(b) gives the commissioner discretion to require documentation of 
an affiliate’s consent to this jurisdiction in the agreement or contract. In determining appropriate circumstances when a 
commissioner may require such provision, the commissioner should consider the scope and materiality to the domestic insurer 
of the contract, the nature of the holding company system, and whether examination or investigation of the domestic insurer 
warrants requirement of such a provision.  

 
B. Dividends and other Distributions 

 
No domestic insurer shall pay any extraordinary dividend or make any other extraordinary distribution to its 
shareholders until thirty (30) days after the commissioner has received notice of the declaration thereof and 
has not within that period disapproved the payment, or until the commissioner has approved the payment 
within the thirty-day period. 
 
For purposes of this section, an extraordinary dividend or distribution includes any dividend or distribution 
of cash or other property, whose fair market value together with that of other dividends or distributions made 
within the preceding twelve (12) months exceeds the lesser of: 
 
(1) Ten percent (10%) of the insurer’s surplus as regards policyholders as of the 31st day of December 

next preceding; or  
 
(2) The net gain from operations of the insurer, if the insurer is a life insurer, or the net income, if the 

insurer is not a life insurer, not including realized capital gains, for the twelve-month period ending 
the 31st day of December next preceding, but shall not include pro rata distributions of any class of 
the insurer’s own securities.  

 
In determining whether a dividend or distribution is extraordinary, an insurer other than a life insurer may 
carry forward net income from the previous two (2) calendar years that has not already been paid out as 
dividends. This carry-forward shall be computed by taking the net income from the second and third 
preceding calendar years, not including realized capital gains, less dividends paid in the second and 
immediate preceding calendar years.  

 
Notwithstanding any other provision of law, an insurer may declare an extraordinary dividend or distribution 
which is conditional upon the commissioner’s approval, and the declaration shall confer no rights upon 
shareholders until (1) the commissioner has approved the payment of the dividend or distribution or (2) the 
commissioner has not disapproved payment within the thirty-day period referred to above. 

 
Drafting Note: The following Subsection C entitled “Management of Domestic Insurers Subject to Registration” is optional and is to be adopted according to 
the needs of the individual jurisdiction. 
 

C. Management of Domestic Insurers Subject To Registration. 
 

(1) Notwithstanding the control of a domestic insurer by any person, the officers and directors of the 
insurer shall not thereby be relieved of any obligation or liability to which they would otherwise be 
subject by law, and the insurer shall be managed so as to assure its separate operating identity 
consistent with this Act. 

 
(2) Nothing in this section shall preclude a domestic insurer from having or sharing a common 

management or cooperative or joint use of personnel, property or services with one or more other 
persons under arrangements meeting the standards of Section 5A(1). 

 
(3) Not less than one-third of the directors of a domestic insurer, and not less than one-third of the 

members of each committee of the board of directors of any domestic insurer shall be persons who 
are not officers or employees of the insurer or of any entity controlling, controlled by, or under 
common control with the insurer and who are not beneficial owners of a controlling interest in the 
voting stock of the insurer or entity. At least one such person must be included in any quorum for 
the transaction of business at any meeting of the board of directors or any committee thereof. 
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(4) The board of directors of a domestic insurer shall establish one or more committees comprised solely 
of directors who are not officers or employees of the insurer or of any entity controlling, controlled 
by, or under common control with the insurer and who are not beneficial owners of a controlling 
interest in the voting stock of the insurer or any such entity. The committee or committees shall have 
responsibility for nominating candidates for director for election by shareholders or policyholders, 
evaluating the performance of officers deemed to be principal officers of the insurer and 
recommending to the board of directors the selection and compensation of the principal officers. 

 
(5) The provisions of Paragraphs (3) and (4) shall not apply to a domestic insurer if the person 

controlling the insurer, such as an insurer, a mutual insurance holding company, or a publicly held 
corporation, has a board of directors and committees thereof that meet the requirements of 
Paragraphs (3) and (4) with respect to such controlling entity. 

 
(6) An insurer may make application to the commissioner for a waiver from the requirements of this 

subsection, if the insurer’s annual direct written and assumed premium, excluding premiums 
reinsured with the Federal Crop Insurance Corporation and Federal Flood Program, is less than 
$300,000,000. An insurer may also make application to the commissioner for a waiver from the 
requirements of this subsection based upon unique circumstances. The commissioner may consider 
various factors including, but not limited to, the type of business entity, volume of business written, 
availability of qualified board members, or the ownership or organizational structure of the entity.  

 
D. Adequacy of Surplus. For purposes of this Act, in determining whether an insurer’s surplus as regards 

policyholders is reasonable in relation to the insurer’s outstanding liabilities and adequate to meet its financial 
needs, the following factors, among others, shall be considered: 

 
(1) The size of the insurer as measured by its assets, capital and surplus, reserves, premium writings, 

insurance in force and other appropriate criteria; 
 

(2) The extent to which the insurer’s business is diversified among several lines of insurance; 
 

(3) The number and size of risks insured in each line of business; 
 

(4) The extent of the geographical dispersion of the insurer’s insured risks; 
 

(5) The nature and extent of the insurer’s reinsurance program; 
 

(6) The quality, diversification and liquidity of the insurer’s investment portfolio; 
 

(7) The recent past and projected future trend in the size of the insurer’s investment portfolio; 
 

(8) The surplus as regards policyholders maintained by other comparable insurers; 
 

(9) The adequacy of the insurer’s reserves; and 
 

(10) The quality and liquidity of investments in affiliates. The commissioner may treat any such 
investment as a disallowed asset for purposes of determining the adequacy of surplus as regards 
policyholders whenever in the judgment of the commissioner the investment so warrants. 

______________________________________________ 
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Draft: 7/8/21 
 

PROJECT HISTORY-2021 
 

REVISIONS TO 
INSURANCE HOLDING COMPANY SYSTEM MODEL ACT (#440)  

AND INSURANCE HOLDING COMPANY SYSTEM MODEL REGULATION WITH REPORTING FORMS AND INSTRUCTIONS (#450) 
 

RECEIVERSHIP 
 

1. Description of the Project, Issues Addressed, etc. 
In 2020, the NAIC Plenary adopted a new charge for the Receivership Law (E) Working Group. The charge is still active and 
reads as follows: 
 

“Review and provide recommendations for remedies to ensure the continuity of essential services and functions to an 
insurer in receivership by affiliated entities, including nonregulated entities. Among other solutions, this will 
encompass a review of the Insurance Holding Company System Regulatory Act (#440) and the Insurance Holding 
Company System Model Regulation with Reporting Forms and Instructions (#450) to provide proposed revisions to 
address the continuation of essential services through affiliated intercompany agreements in a receivership.” 

 
Prior to, and prompting the need for, the adoption of this charge, the Receivership and Insolvency (E) Task Force performed a  
macroprudential analysis of the U.S. system of insurance regulation with respect to receivership laws compared to international 
standards under the Financial Stability Board (FSB) and under the Common Framework for the Supervision of Internationally 
Active Insurance Groups (ComFrame). At the 2019 Summer National Meeting, the Receivership and Insolvency (E) Task 
Force adopted a report including recommendations to address receivership powers that are implicit in state laws, rather than 
explicit. One such area is the power to ensure the continuity of essential services and functions within a holding company group 
once an insurer is placed into receivership.  
 
The Task Force identified the following authority and remedies available within the U.S. regime related to these international 
standards: 
 

• Model #440 requires approval of affiliated transactions, allowing a state insurance regulator to identify agreements 
that could create obstacles in a receivership. Model #450, Section 19, provides that cost sharing and management 
agreements specify if the insurer is placed in receivership that an affiliate has no automatic right to terminate the 
agreement. 

• The receiver can take action against a provider that refuses to continue services under a contract or seek an order 
requiring it to turn over records. If an affiliate providing services is inextricably intertwined with the insurer, the 
receiver could also seek to place the affiliate into receivership.   

 
However, it was noted that some of these authorities and remedies may not address the immediate need to continue services in 
some receiverships. Despite these available remedies, receivers continue to be challenged by this issue in receivership, often 
resulting in significant additional legal and administrative expenses to the receivership estate.  
 
In 2020, the Receivership Law (E) Working Group was given the charge to provide recommendations for remedies to ensure 
the continuity of essential services and functions to an insurer in receivership by affiliated entities, including nonregulated 
entities and specifically for agreements with affiliated entities whose sole business purpose is to provide services to the 
insurance company.  
 
2.  Name of Group Responsible for Drafting the Model and States Participating. 
 
The Receivership Law (E) Working Group of the Receivership and Insolvency (E) Task Force drafted the initial revisions to 
Model #440 and Model #450. The 2020 and 2021 members of the Subgroup were: Illinois (Co-Chair); Pennsylvania (Co-
Chair); Arkansas; California; Colorado; Connecticut; Florida; Iowa; Louisiana (2021); Maine; Massachusetts; Michigan; 
Missouri; Nebraska; Texas; and Washington. 
 
A drafting group was formed to draft the revisions. Members included: Florida; Illinois; Maine; Michigan; Oklahoma; 
Pennsylvania; and Texas. 
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3.  Project Authorized by What Charge and Date First Given to the Group. 
 
As described in paragraph 1 above, the initial charge prompting a review of Model #440 and Model #450 was given to the 
Receivership Law (E) Working Group for 2020. The Request for NAIC Model Law Development to open Model #440 and 
Model #450 for revision was adopted by the Executive (EX) Committee at the 2020 Summer National Meeting.  
 
4. A General Description of the Drafting Process (e.g., drafted by a subgroup, interested parties, the full group, 

etc.). Include any parties outside the members that participated. 
 
In August 2020, the Receivership Law (E) Working Group began its work to address its charge by conducting a survey of state 
insurance regulators and interested parties to gather feedback on possible provisions to be addressed and goals of those revisions 
to Model #440 and Model #450. Survey responses were received from state insurance regulators and interested parties 
identifying specific sections of the models and topics to be considered.  
 
5. A General Description of the Due Process (e.g., exposure periods, public hearings, or any other means by which 

widespread input from industry, consumers and legislators was solicited). 
 
On Dec. 17, 2020, the Receivership Law (E) Working Group met in open session to expose proposed amendments to Section 
5A and Section 11 of Model #440 and Section 19 of #450 for a 42-day public comment period ending Jan. 29, 2021. Comments 
were received from Florida; the American Council of Life Insurers (ACLI); America’s Health Insurance Plans (AHIP) and the 
Blue Cross and Blue Shield Association (BCBSA); Arbor Strategies LLC; Morgan, Lewis & Bockius LLP and the National 
Organization of Life and Health Insurance Guaranty Associations (NOLHGA); and the National Conference of Insurance 
Guaranty Funds (NCIGF). 
 
On Feb. 4, 2021, the Receivership Law (E) Working Group met in open session to discuss comments received. Subsequent 
edits were drafted by the drafting group as discussed during the meeting. The Working Group exposed proposed revised 
amendments to Section 5A and Section 11 of Model #440 and Section 19 of #450 for a 14-day public comment period ending 
Feb. 4, 2021. Comments were received from AHIP and the BCBSA; the American Property Casualty Insurance Association 
(APCIA); Arbor Strategies LLC; and NOLHGA and the NCIGF.  
 
On March 4, 2021, the Receivership Law (E) Working Group met in open session to discuss comments received. Subsequent 
edits were drafted as discussed during the meeting by the drafting group in coordination with the interested parties that had 
provided comments. The Working Group co-chairs released proposed revised amendments to Section 5A(1)(g) of Model #440 
for a 30-day public comment period ending April 9, 2021. One comment letter was received from the ACLI. The ACLI’s 
proposed edit was accepted.  
 
All exposures were distributed by email to members, interested state insurance regulators and interested parties of both the 
Receivership Law (E) Working Group and the Receivership and Insolvency (E) Task Force and posted to the NAIC website.  
 
All issues raised by members, interested state insurance regulators and interested parties were explained or addressed in the 
revisions to the original amendments. 
 
The amendments were adopted by the Receivership Law (E) Working Group on May 4, 2021. 
 
The amendments were adopted by the Receivership and Insolvency (E) Task Force on May 20, 2021. 
 
The amendments were adopted by the Financial Condition (E) Committee on July 8, 2021. 
 
 
6. A Discussion of the Significant Issues (items of some controversy raised during the due process and the group’s 

response). 
 
There were no unresolved issues of real significance raised during the exposure periods. However, the following issue was 
considered and addressed by the Receivership Law (E) Working Group. Interested parties requested and provided draft 
revisions to the amendments in Section 5.A.(1)(g) regarding the requirement for a bond or deposit that limits the provision to 
insurers found to be in a condition of hazardous financial condition or a condition that would be grounds for supervision, 
conservation or a delinquency proceeding. Interested parties also provided revisions to the subsection and the accompanying 
drafting note that would further define and clarify the circumstances and the agreements to which the subsection could be 
applied. The Working Group was agreeable to these changes and accepted interested parties’ revisions.  
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7. List the key provisions of the model (sections considered most essential to state adoption). 
 
The amendments to Model #440 are within Section 5, Standards and Management of an Insurer Within an Insurance Holding 
Company System, and within Model #450 Section 19, Transactions Subject to Prior Notice.   
 

• Section 5A(1) of Model #440  
o Books and records of the insurer are updated to specifically include data of the insurer, being the property 

of the insurer. The data and records should be identifiable and capable of segregation. Essentially the data 
and records should be available to the receiver in the event of insolvency, including the systems necessary 
to access them.   

o If the commissioner deems the insurer to be in a statutorily defined hazardous financial condition, the 
commissioner may require a bond or deposit, limited in amount, after consideration of whether there are 
concerns about the affiliated party’s ability to fulfill the contract in the event of a liquidation.  

o Premiums are the property of the insurer, with any right of offset subject to receivership law. 
 

• Section 5A(6) of Model #440   
o The affiliated entity is subject to jurisdiction of receivership court, and in certain circumstances the 

commissioner may require the affiliate to agree to this in writing.  
 

• Section 19 of Model #450  
o Books and records of the insurer are updated to specifically include data of the insurer, being the property 

of the insurer. The data and records should be identifiable and capable of segregation. Essentially the data 
and records should be available to the receiver in the event of insolvency, including the systems necessary 
to access them. The data is specifically defined in Model #450. 

o Model #450 includes a provision relating to indemnification of the insurer in the event of gross negligence 
or willful misconduct by the affiliate. 

o In the event of receivership (now including supervision and conservatorship): 
 The rights of the insurer extend to the receiver or guaranty fund. 
 The affiliate will make available essential personnel.  
 The affiliate will continue the services for a minimum period of time as specified in the agreement 

with timely payment for post-receivership work.  
 The affiliate will maintain necessary systems, programs or infrastructure and make them available 

to the receiver or commissioner for as long as the affiliate receives timely post-receivership 
payment unless released by the receiver, commissioner or receivership court.  

 
8. Any Other Important Information (e.g., amending an accreditation standard). 
 
The Receivership and Insolvency (E) Task Force has not had formal discussions with respect to whether the current Insurance 
Holding Company Systems accreditation standard under the NAIC Financial Regulation Standards and Accreditation Program 
should be amended to include the current revisions to Model #440 and Model #450. The Task Force will consider this and 
make appropriate referrals prior to the 2022 Spring National Meeting. 

 


