State Licensing Handbook

Chapter 5

Activities Requiring Licensure
License Required to Sell, Solicit and Negotiate

The Producer Licensing Model Act (#218) uses three key words to determine when a person is required to have an
insurance producer license:

“Sell” means to exchange a contract of insurance by any means, for money or its equivalent, on behalf of an
insurance company.

“Solicit” means attempting to sell insurance or asking or urging a person to apply for a particular kind of
insurance, from a particular company.

“Negotiate” means the act of conferring directly with, or offering advice directly to, a purchaser or prospective
purchaser of a particular contract of insurance concerning any of the substantive benefits, terms or conditions of
the contract, provided that the person engaged in that act either sells insurance or obtains insurance from insurers
for purchasers.

The specific requirement to hold a license is found in Section 3 of Model #218 and reads as follows:

A person shall not sell, solicit or negotiate insurance in this state for any class or classes of insurance, unless
the person is licensed for that line of authority in accordance with this Act.

The Producer Licensing (EX) Working Group clarified in 2006 that in traditional life insurance sales transactions,
licensure should be determined solely by Model #218’s “sells, solicits or negotiates” standard, without reference to
the insured’s state of residence. The key is to determine if the producer was properly licensed in the state in which the
activity requiring a license took place. See also FAQ Number 16 in Chapter 2.

During the drafting of Model #218, there was considerable discussion about who should be required to hold an
insurance producer license. Prior to the adoption of Model #218, the Working Group discussed guidelines for
“licensable” and “non-licensable” activities. The main thrust of that effort was to distinguish acts that constitute the
sale, solicitation or negotiation of insurance from administrative or clerical acts. The guidelines document gives
numerous examples of “Agent” activities that do require an insurance producer license and “Clerical” activities that
do not. The document is included in the Appendices. Check the Working Group’s web page for any updates.

Commissions

Section 13 of Model #218 provides guidance regarding the relationship between being licensed and receiving
commissions. Section 13(A) prohibits the payment of commission to a person who is required to be licensed. Section
13(B) prohibits a person from receiving a commission if that person was unlicensed and was required to hold a license
under the model.

Section 13(C) of Model #218 states that it is not necessary, nor should any state require a producer, to maintain an
active license solely to continue to receive renewal or deferred commissions.

Section 13(D) of Model #218 provides that an insurer or a producer licensed in a state may assign commissions,
services fees, brokerages or similar compensation to an insurance agency (business entity) or to persons (individuals)
who are not selling, soliciting or negotiating in that state and who are not licensed in that state. For example, if a
regional manager in State A is, by contract with an insurer, to receive an override commission on all sales activities
from subagents located in State B and State C, but the manager does not engage in any activity that would require
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licensure under Section 3 of Model #218, no license should be required by State B or State C in order for the manager
to receive commission payments.

Another example: A trade association with members in all states is headquartered in State A. An insurer pays a fee to
the association for each member who purchases insurance from that insurer through an affinity marketing program.
The association does not have to be licensed in any state because the association does not sell, solicit or negotiate
insurance.

In 2008, the Working Group provided guidance on uniform interpretation of the commission sharing provision in
Model #218 and recommended that adoption of Section 13 be included in the ULS. The Commission Sharing guidance
document is included in the Appendix of this Handbook.

Exceptions to Licensing

Model #218 contains two key sections that clarify when a license is not required. When considering whether to require
a license, the states should carefully review Section 4 and Section 13 of Model #218.

Section 4 of Model #218 contains a specific list of exceptions from the licensing requirement. The states should take
special note of Section 4(B)(6), which provides an exception for producers placing commercial insurance for a
multistate risk with an incidental exposure in several states. As the section provides, in this situation a license is only
required in the state where the insured maintains its principal place of business and the contract of insurance insures
risks located in that state.

The following is a summary of types of persons and entities that are exempted from licensing:

1. An officer, director or employee of an insurer or insurance producer, provided that the officer, director or
employee does not receive any commission on policies written or sold to insure risks residing, located or to
be performed in the state.

2. A person who secures and furnishes information for, or enrolls individuals in, group life insurance, group
property/casualty (P/C) insurance, group annuities, or group or blanket accident and health insurance.

3. An employer or association; its officers, directors and employees; or the trustees of an employee trust plan.

4. Employees of insurers or organizations employed by insurers who are engaging in the inspection, rating or
classification of risks.

5. A person whose activities in a state are limited to advertising without the intent to solicit insurance in that
state.

6. A person who is not a resident of a state who sells, solicits or negotiates a contract of insurance for
commercial P/C risks to an insured with risks located in more than one state insured under that contract.

7. A salaried, full-time employee who counsels or advises the employer relative to the insurance interests of the
employer.

Recommended Best Practice for State Insurance Regulators

e For uniformity purposes, states that still use a “transaction-based licensure” approach should eliminate that
standard and change to the Model #218 standard.
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