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Draft: 12/7/23

Receivership and Insolvency (E) Task Force
Orlando, Florida
December 2, 2023

The Receivership and Insolvency (E) Task Force met Dec. 2, 2023. The following Task Force members participated:
James J. Donelon, Chair (LA); Glen Mulready, Vice Chair, represented by Donna Wilson and Jamin Dawes (OK);
Mark Fowler represented by Ryan Donaldson (AL); Michael Conway represented by Rolf Kaumann (CO); Andrew
N. Mais represented by Jane Callahan and William Arfanis (CT); Doug Ommen represented by Daniel Mathis (IA);
Dana Popish Severinghaus represented by Jacob Stuckey (IL); Vicki Schmidt represented by Philip Michael (KS);
Sharon P. Clark represented by Vicki Lloyd (KY); Gary D. Anderson represented by Christopher Joyce (MA); Timothy
N. Schott represented by Robert Wake (ME); Chlora Lindley-Myers represented by Shelley Forrest (MO); Troy
Downing represented by Kari Leonard (MT); Mike Causey represented by Jackie Obusek (NC); Jon Godfread
represented by Matt Fischer (ND); Eric Dunning represented by Andrea Johnson (NE); Justin Zimmerman
represented by David Wolf (NJ); Judith L. French represented by Matt Walsh (OH); Andrew R. Stolfi represented
by Brian Fjeldheim (OR); Michael Humphreys represented by Laura Lyon Slaymaker and Crystal McDonald (PA);
Elizabeth Kelleher Dwyer represented by Matt Gendron (RI); Michael Wise (SC); Cassie Brown represented by
Brian Riewe (TX); Mike Kreidler represented by Charles Malone and John Haworth (WA); and Nathan Houdek
represented by Mark McNabb (WI). Also participating was: Miriam Victorian (FL).

1. Adopted its Oct. 2 Meeting Minutes

The Task Force met Oct. 2 and took the following actions: 1) adopted its Summer National Meeting minutes; 2)
adopted its 2024 proposed charges; 3) adopted a U.S. Resolution Template into the Receiver’s Handbook for
Insurance Company Insolvencies (Receiver’s Handbook) and a referral to the Financial Analysis (E) Working Group
to include the template in the Troubled Insurance Company Handbook (regulator-only publication); 4) discussed
comments received and adopted amendments to the Property and Casualty Insurance Guaranty Association
Model Act (#540) that address guaranty fund coverage of policies subject to restructuring mechanisms,
specifically, insurance business transfers (IBTs) and corporate divisions (CDs), as well as revisions related to
clarifying guaranty fund coverage for cybersecurity insurance; and 5) heard an update on the receivership tabletop
scheduled for Nov. 29, in Orlando, FL.

Gendron made a motion, seconded by Joyce, to adopt the Task Force’s Oct. 2 minutes (Attachment One). The
motion passed unanimously.

2. Adopted the Report of the Receivership Financial Analysis (E) Working Group

Wilson said the Receivership Financial Analysis (E) Working Group will meet Dec. 2 in regulator-to-regulator
session, pursuant to paragraph 3 (specific companies, entities, or individuals) of the NAIC Policy Statement on
Open Meetings, to discuss companies in receivership and related topics.

Kaumann made a motion, seconded by Slaymaker, to adopt the report of the Receivership Financial Analysis (E)
Working Group. The motion passed unanimously.

3. Adopted the Report of the Receiver’s Handbook (E) Subgroup

Victorian said the Receiver’s Handbook (E) Subgroup met in open session Nov. 9, Oct. 5, and Aug. 18, during which
the Subgroup exposed revisions for public comment, discussed comments received, and adopted Chapters 6, 7,
8,9, 10, 11, and certain exhibits of the Receiver’s Handbook. She said each chapter of the Receiver’s Handbook
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was updated to make it more user-friendly and concise without losing the value it provides to both seasoned and
new receivers. Each chapter was sent from the drafting groups to the Subgroup for public exposure and
comment. She said the Subgroup has completed its charge and can be disbanded upon the Task Force’s adoption
of the Handbook revisions.

Donaldson made a motion, seconded by Stuckey, to adopt the report of the Receiver’s Handbook (E) Subgroup
(Attachment Two). The motion passed unanimously.

4. Adopted Revisions to the Receiver’s Handbook for Insurance Company Insolvencies

Commissioner Donelon said the Receiver’s Handbook (E) Subgroup has completed the review and adopted
updates to the Receiver’s Handbook. All of the revisions have been through a public exposure period. The cover
page of Attachment Three details which chapters were revised and when the Subgroup adopted those revisions.
Upon adoption, the Receiver’s Handbook will be published on the NAIC’s publications web page, and certain
exhibits will be made available in Word format on the Task Force web page for easier use.

Lloyd made a motion, seconded by Fischer, to adopt the revisions to all chapters and certain exhibits of the
Receiver’'s Handbook (Attachment Three). The motion passed unanimously.

5. Heard an Update on International Resolution Activities

Wake said the International Association of Insurance Supervisors (IAIS) Resolution Working Group has completed
edits to the issues paper on policyholder protection schemes, which will be sent to its IAIS parent committee for
consideration. The Resolution Working Group is beginning a review and rewrite of Insurance Core Principles (ICPs)
related to recovery and resolution. There have been some drafting issues. For example, the term “planning” is
viewed by some reviewers as confusing, as it may refer to a formal resolution plan. He said the Resolution Working
Group is also working on reorganizing the resolution powers in the Common Framework for the Supervision of
Internationally Active Insurance Groups (ComFrame) to be more coherent and easier to understand when
evaluating jurisdictions’ observance without lowering the bar. He said the U.S. completed responses to the
Financial Stability Board’s (FSB’s) questionnaire on resolution powers and resolution planning.

6. Heard an Update on the UDS Project

Slaymaker said the new Uniform Data Standards (UDS) version 3.0 will use a new language and format that will
be more user-friendly and flexible than the current 2.0 version. For example, certain data fields will have no
restrictions on what data can be input, such as long names, email addresses, and phone numbers. The new system
can convert from the prior system with no required immediate upgrades. She said the new 3.0 version will be
rolled out at the UDS technical support group meeting Dec. 12.

7. Heard Feedback on the Receivership Tabletop Exercise

Commissioner Donelon said a receivership tabletop exercise, facilitated by the National Organization of Life and
Health Insurance Guaranty Associations (NOLHGA) and the National Conference of Insurance Guaranty Funds
(NCIGF), was held Nov. 29. There were over 100 attendees from 34 state insurance departments, including 11
state insurance commissioners and guaranty fund representatives.

Roger Schmelzer (NCIGF) said he feels a lot of progress was made at the tabletop, but there is also a lot to do. He
said all seem to agree that guaranty funds should be involved earlier in the insolvency process at the right time
and place. The right time and place are unknown, and NCIGF is excited to work with state insurance regulators to
figure it out. He said this is a real change in state insurance regulation and is going to protect consumers at a
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higher level. He said NCIGF is committed to being a resource to state insurance regulators and receivers. He said
he plans to follow up on the tabletop and looks forward to working with the Task Force on what they can do next.
He also said the Receiver’s Handbook that was adopted is important, and NCIGF looks forward to implementing
it.

Katherine Wade (NOLHGA) said she appreciated all of the participation in the tabletop. She said it was valuable
for the administrators at both NOLHGA and NCIGF, and they want feedback on how they can do the next iteration
of the tabletop. She said she looks forward to continued collaboration.

Commissioner Donelon said it was valuable beyond what he had hoped for and will be valuable if continued on
an ongoing basis. He said exposing the state insurance department regulators in attendance to how the
receivership process works and what best practices could be implemented to improve the process, as well as
introducing each other to face-to-face relationships, is invaluable.

Haworth said what he enjoyed about the session was that everyone was brainstorming and collectively trying to
figure out the underlying issues of the scenario exercise and what steps to take to mitigate those issues. He said

he thought it was invaluable and hopes there will be more training and more people can participate.

8. Discussed Adoption of Model Amendments

Wilson said 15 states have adopted the 2021 amendments related to receivership in the Insurance Holding
Company System Model Act (#440). She encouraged states to consider the amendments in upcoming legislative
sessions.

Having no further business, the Receivership and Insolvency (E) Task Force adjourned.

SharePoint/NAIC Support Staff Hub/Member Meetings/E CMTE/RITF/2023 Fall NM/RITF_Minutes120223.docx
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Attachment One
Receivership and Insolvency (E) Task Force
12/2/23

Draft: 10/23/23

Receivership and Insolvency (E) Task Force
Virtual Meeting
October 2, 2023

The Receivership and Insolvency (E) Task Force met Oct. 2, 2023. The following Task Force members participated:
James J. Donelon, Chair (LA); Glen Mulready, Vice Chair, represented by Donna Wilson (OK); Lori K. Wing-Heier
represented by David Phifer (AK); Mark Fowler represented by Lorenzo Alexander (AL); Andrew N. Mais
represented by Jared Kosky (CT); Doug Ommen represented by Kim Cross (IA); Dana Popish Severinghaus
represented by Kevin Baldwin (IL); Vicki Schmidt represented by Philip Michael (KS); Sharon P. Clark represented
by Russ Coy (KY); Gary D. Anderson represented by Christopher Joyce (MA); Timothy N. Schott represented by
Robert Wake (ME); Chlora Lindley-Myers represented by Shelley Forrest (MO); Troy Downing represented by Kari
Leonard (MT); Mike Causey represented by Jackie Obusek (NC); Jon Godfread represented by Matt Fischer (ND);
Eric Dunning (NE); Justin Zimmerman represented by David Wolf (NJ); Judith L. French represented by Matt Walsh
(OH); Michael Humphreys represented by Laura Lyon Slaymaker (PA); Elizabeth Kelleher Dwyer (RI); Michael Wise
represented by Tom Baldwin (SC); Carter Lawrence represented by Trey Hancock (TN); Cassie Brown represented
by Brian Riewe (TX); Mike Kreidler represented by Charles Malone (WA); and Nathan Houdek represented by Amy
Malm (WI1). Also participating were: Miriam Victorian (FL); and Doug Stolte (VA).

1. Adopted its Summer National Meeting Minutes

Kevin Baldwin made a motion, seconded by Director Dunning, to adopt the Task Force’s Aug. 14 minutes (see NAIC
Proceedings — Summer 2023, Receivership and Insolvency (E) Task Force). The motion passed unanimously.

2. Adopted its 2024 Proposed Charges

Wilson made a motion, seconded by Slaymaker, to adopt the 2024 proposed charges of the Task Force and its
Working Group, which includes disbanding the Receiver’s Handbook (E) Subgroup (Attachment One-A). The
motion passed unanimously.

3. Adopted a U.S. Resolution Template and Referral to the Financial Analysis (E) Working Group

Commissioner Donelon said the Task Force released a draft U.S. Resolution Template for a 30-day public comment
period that ended Sept. 14, 2023. Comments and proposed edits were received from Maine (Attachment One-B)
and a joint letter from the National Organization of Life and Health Insurance Guaranty Associations (NOLHGA)
and National Conference of Insurance Guaranty Funds (NCIGF) (Attachment One-C).

Jane Koenigsman (NAIC) said the recommended edits from the commenters were added to the draft. In a few
instances where commenters both proposed edits to the same paragraph and the edits appeared substantively
the same, NAIC staff chose one set of edits. Koenigsman highlighted a few subsequent editorial changes that were
proposed prior to this meeting by NOLHGA and NCIGF (Attachment One-D). Wake recommended that where the
draft refers to orders of supervision, the supervision should be characterized as a delinquency action rather than
a resolution action. Commissioner Donelon agreed.

Wake made a motion, seconded by Superintendent Dwyer, to amend the draft U.S. Resolution Template with the
edits proposed during the meeting. The motion passed unanimously.
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Slaymaker made a motion, seconded by Director Dunning, to adopt the U.S. Resolution Template into the
Receiver’s Handbook for Insurance Company Insolvencies (Receiver’s Handbook) and to refer the template to the
Financial Analysis (E) Working Group for consideration in the Troubled Insurance Company Handbook (regulator
only publication) (Attachment One-E). The motion passed unanimously.

4. Adopted the Model #540 Amendments

The Task Force previously exposed amendments to the Property and Casualty Insurance Guaranty Association
Model Act (#540) for a 30-day comment period that ended Sept. 14. The amendments relate to coverage of
policies that are subject to restructuring mechanisms, specifically insurance business transfers (IBTs) and
corporate divisions (CDs), as well as revisions related to clarifying coverage for cybersecurity insurance.

Commissioner Donelon said comments were received from Maine, Virginia, Patrick Cantilo (Cantilo & Bennett,
LLP), and the NCIGF (Attachment One-F).

Cantilo said the charge to the Receivership Law (E) Working Group was to evaluate whether amendments to Model
#540 would be necessary to assure that IBT and CD transactions would not result in the loss of policyholder
guaranty association coverage following the completion of the transaction. He said he supports the goal and offers
a simple amendment to Model #540 to make that clear, although it could be argued that even without the
amendment, Model #540 already did that. He said the Working Group went further and is suggesting reversing
the 2009 decision to provide guaranty association coverage for assumed claims transactions, which are
transactions in which a licensed member insurer becomes responsible for the losses and policy benefits under a
policy originally issued by someone that was not a licensed member insurer. Cantilo said his letter provides the
history of the change in 2009. He said there is no need to reverse the 2009 decision to include assumed claims
coverage to ensure that guaranty association protection is not lost in an IBT or CD transaction. To achieve this
purpose, it would have been simple. The complexity and the debate that has occurred are because the Working
Group went beyond the charge and, without fairly stating it, added an additional goal of its work, eliminating or
providing for the elimination of the coverage adopted in 2009.

Cantilo said that to assure continued protection for policyholders and IBT and CD transactions, there are four lines
he proposed in his comment letter. His comments on the matter that policyholders should retain guaranty
association protection following an assumed claim transaction are based on the experience with Reciprocal of
America, which was to provide workers' compensation insurance throughout the southeast of the country. It was
placed into rehabilitation and then liquidation in 2003. There was opposition to providing guaranty association
coverage to worker’s compensation benefits where the policy had originally been issued by non-member insurers
but was assumed by a member insurer. One case was a mother who had lost her worker’s compensation benefits
as a result and was forced out of her apartment with her kids and had to live out of her car. He said he was able
to persuade our receivership court to reverse that. He said there is no public policy reason to support eliminating
the guaranty association coverage for an assumed claims transaction simply to assure that it exists for an IBT and
CD transaction.

Victorian asked if adopting Cantilo’s proposed amendment would preserve guaranty association coverage for IBT
and CD transactions. Cantilo said it would. Kevin Baldwin said with regard to whether either Cantilo’s proposed
amendment or the Working Group’s adopted amendment would preserve guaranty association coverage for IBT
and CD transactions, there was a lot of discussion in the Working Group. Kevin Baldwin said Cantillo raised his
comments at the Working Group level. The amendments that the Working Group adopted and sent to the Task
Force are a consensus product that included the input of many state insurance regulators and interested
stakeholders.
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Kevin Baldwin said for the Working Group’s draft, the Working Group wanted to address the issue of guaranty
fund coverage in the definition of a covered claim as opposed to addressing it in the definition of assumed claims
transaction. He said the definition of a covered claim is the first place someone would go to see if a policy is
covered by the guaranty fund. He said 47 states do not have a definition of assumed claim transaction because
states have not adopted the 2009 language. He said there has been a lot of opposition to that language from
various stakeholders. He said the Working Group’s draft is a consensus approach that received buy-in from
interested stakeholders, and it seemed to be the clearest and most concise place to revise the definition.

Slaymaker said the version before the Task Force gives two avenues for state insurance departments when
requesting legislative changes. One approach is to pass both Section 5G(2) and the optional language in Section
5G(3), if possible. If it is not possible to pass both, states still pass the language that will address the IBT and CD
coverage issues in 5G(2).

Wake said one issue that is not addressed by the base version of the Cantilo amendment is the situation where
the domiciliary state transfers the policies to an insurer that is not licensed in this state at the time of the transfer.
There are many scenarios in which this could happen. He said Cantilo acknowledged this and included some
optional language in some of the versions he submitted, but the base version of his amendments requires an
insolvent insurer. An insolvent insurer is defined to be a member insurer at the time the policy is transferred,
which might not happen for a variety of reasons. He said claimants should not be punished for what happened
when the policy was involuntarily transferred by the domiciliary regulator. He said guaranty fund coverage should
be preserved.

Cantilo said his changes are all in the definition of covered claims. He said Wake is correct that he offered
alternatives for an event that he finds unlikely—that regulators want to approve IBT or CD transactions of a non-
member unlicensed insurer. Even if that were the case, only three or four lines of amendments are needed in the
covered claims definition, which he has proposed to the Working Group, to accomplish the same result instead of
the 278-line complicated Working Group proposal.

Wake said most of the 278 lines are deletions of language that some would characterize as complicated. He said
the best answer is to not let the policy get transferred to a non-member insurer. He said this state has no choice
over that unless it is the domiciliary state. Wake said that is why other language is needed to make sure the
coverage is preserved, unless states want to be compelled to license what the domiciliary state might approve
that might be contrary to this state’s judgment.

Cantilo said he agreed with Wake’s comments, but Cantilo is suggesting that can be done without deleting the
2009 assumed claims language.

Barbara Cox (Barbara Cox LLP) said she believes only three states have adopted the 2009 language on assumed
claims transactions. She said with Cantilo’s proposed amendment, there could be a situation where there is one
set of rules for IBT and CD and a different set of rules for older, assumed claims transactions because the definition
of novation and related requirements are still included in the draft. She said the charge that originated in the
Restructuring Mechanisms (E) Working Group called for coverage neutrality, meaning that coverage should not
be changed, and that is footnoted in one of NCIGF's comment letters. Cox stated that the way she read Cantilo’s
proposal is that none of these four options would provide for cover neutrality. She said she believes all of them
call for a transaction that originated from a non-member of a guaranty fund transfer to a member would retain
that coverage, so that is not the charge of the Restructuring Mechanisms (E) Working Group. She said this
discussion has taken a year, and she said she thinks everyone has been heard. She said the proposal before the
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Task Force is a simple solution that affords coverage for a broad range of transactions. She said NCIGF supports
Section 5G(2), which is coverage neutrality member-to-member and member-to-non-member. NCIGF does not
support 5G(3), which is non-member-to-member transactions, However, she said she respects the state insurance
regulator’s wish to make that available to state policymakers.

Cox stressed the urgency of the situation as there are 12 states that have adopted either IBT or CD provisions, and
now they are using them. These laws do affect workers’ compensation and other personal lines. The way the laws
are read that exist in most states, there would not be guaranty fund coverage. If there are a lot of those
transactions, that would mean a number of injured workers would not get the assistance they need, along with
other homeowners, etc. She said NCIGF urges the NAIC to bring this process to a conclusion as expeditiously as
possible.

Stolte said Virginia had a receivership to 2003, Reciprocal of America, where Virginia had to litigate this issue.
Virginia supported the 2009 assumed claims amendment for the benefit of policyholders. Virginia believes that
the Working Group exceeded its charge and is trying to make this optional. Virginia believes this would put the
state at a distinct disadvantage. He said Virginia is opposed to making it optional.

Greg E. Mitchell (Global Regulatory Risk & Compliance PLLC) said he is speaking in his individual capacity. He said
he was involved with the Reciprocal of America receivership, representing a number of claimants that had claims
that had been assumed by Reciprocal of America. He said that public policy decision-making should be carefully
considered as part of the amendments. He said in a situation where a regulated entity has had reserves and assets
transferred through an approved transaction that would have constituted a novation and then have an insolvency
with no guaranty fund coverage, the use of those assets should be carefully weighed and considered.

Commissioner Donelon said an exhaustive amount of time, energy, and effort has been put into this endeavor
over the past year. He said he would like to refer the Model #540 amendments to the Financial Condition (E)
Committee as soon as possible with the goal in mind of accomplishing a resolution to the disagreements. He said
he is moved by the comments from Virginia relative to its experience with Reciprocal of America.

Wake said he submitted a comment but would like to discuss the layers of potential claims. First is what is covered
by the existing laws in 47 states. Everybody wants to cover those. Second is IBTs and CDs, which the charge to the
Working Group is to cover. When there is a disagreement between this state and the domiciliary state over
whether that company qualifies for licensure or maybe even the resulting company does not seek licensure in this
state, the result is that there might be a non-member transferee despite the state insurance regulator’s best
efforts.

Wake said the third layer on which he and the majority of the Working Group agree is that there are a number of
scenarios in the 2009 amendments, like traditional assumption reinsurance, that should be covered. The Working
Group version does that, and this is what has created the complaints that the amendments are supposedly outside
of scope. There are also some other gaps that neither the 2009 amendments, the Cantilo proposal, nor the existing
law cover. Common law novation is one.

Wake said all of these four together is what the base version of the Working Group’s amendments with Section
5G(2) will cover. Because with the amendment uses a broad rule it automatically includes common law novation
and assumption reinsurance without stating those specifically. He said he does not believe there is any good public
policy reason to say the charge was too narrow, and to exclude these people and then come back with another
amendment to fix that.
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Wake said the Working Group understands that there are some states that think that there is a need for coverage
in certain situations where a non-member transfers claims to a member insurer in a situation where it is not clear
whether the member insurer issued a replacement policy. This issue is what the Task Force is arguing over, what
state legislatures have disagreed about, and why the 2009 amendments are a hard sell in the legislature. Wake
said the base version of the Working Group’s model amendments does not cover this, but the optional Section
5G(3) does. If a state adopts optional Section 5G(3), it will cover everything that the 2009 amendments cover, plus
everything else state insurance regulators want to cover. If they do not want to adopt Section 5G(3), then they
will at least cover everything that is in the existing laws in the other 47 states, and every transfer from a member
insurer that previously had guaranty fund coverage is preserved.

Commissioner Donelon asked which three states have adopted the 2009 assumed claims transaction language.
Cox said Nevada, Oklahoma, and Rhode Island have adopted the 2009 amendments for assumed claims
transactions. Stolte said Virginia probably adopted the 2009 amendments early rather than waiting for their
adoption. Cantilo said in a lot of states, no change was necessary in order for that coverage to continue, which is
perhaps why there were no changes made. Wake said he agrees that because the situation is that coverage is
wanted, there are situations where the new insurer actually issued a replacement policy, and that is what the
receivership court in Virginia found after litigation.

Superintendent Dwyer made a motion, seconded by Wake, to adopt the amendments to Model #540 (Attachment
One-G). The motion passed unanimously.

5. Heard an Update on a Receivership Tabletop Exercise

Koenigsman said she distributed an announcement to state insurance regulators for the receivership tabletop
exercise that NOLHGA and NCIGF will be presenting on Nov. 29 at the Fall National Meeting. Learning objections
include opportunities for early planning, information, and operational needs for planning for receivership, unique
issues that might arise in receivership, and understanding the timing and decision points in receivership. The
session is intended for state insurance regulators and guaranty fund representatives. The session will not be listed
in the Fall National Meeting agenda. Therefore, Fall National Meeting registration is not required. However, for
planning purposes, those intending to attend should send an RSVP to NAIC staff by Nov. 3.

Having no further business, the Receivership and Insolvency (E) Task Force adjourned.

SharePoint/NAIC Support Staff Hub/Member Meetings/E CMTE/RITF/2023 Fall NM/Minutes/1_RITF_Minutes100223.docx
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Draft: 9/15/23 Receivership and Insolvency (E) Task Force

12/2/23
Adopted by the Executive (EX) Committee and Plenary, ____, 2023
Adopted by the Financial Condition (E) Committee, _,2023
Adopted by the Receivership and Insolvency (E) Task Force, _____, 2023

2024 Proposed Charges
RECEIVERSHIP AND INSOLVENCY (E) TASK FORCE

The mission of the Receivership and Insolvency (E) Task Force is to be administrative and substantive as it relates
to issues concerning insurer insolvencies and insolvency guarantees. Such duties include, without limitation: 1)
monitoring the effectiveness and performance of the state administration of receiverships and the state guaranty
fund system; 2) coordinating cooperation and communication among state insurance regulators, receivers, and
guaranty funds; 3) monitoring ongoing receiverships and reporting on such receiverships to NAIC members; 4)
developing and providing educational and training programs in the area of insurer insolvencies and insolvency
guarantees to state insurance regulators, professionals, and consumers; 5) developing and monitoring relevant
model laws, guidelines, and products; and 6) providing resources for state insurance regulators and professionals
to promote efficient operations of receiverships and guaranty funds.

Ongoing Support of NAIC Programs, Products, or Services

1. The Receivership and Insolvency (E) Task Force will:

A. Monitor and promote efficient operations of insurance receiverships and guaranty associations.

B. Monitor and promote state adoption of insurance receivership and guaranty association model acts and
regulations, and monitor other legislation related to insurance receiverships and guaranty associations.

C. Provide input and comments to the International Association of Insurance Supervisors (lAIS), the Financial
Stability Board (FSB), or other related groups on issues regarding international resolution authority.

D. Monitor, review, and provide input on federal rulemaking and studies related to insurance receiverships.

E. Provide an ongoing review of the Receiver’s Handbook for Insurance Company Insolvencies (Receiver’s
Handbook), other related NAIC publications, and the Global Receivership Information Database (GRID),
and make any necessary updates.

F. Monitor the work of other NAIC committees, task forces, and working groups to identify and address any
issues that affect receivership law and/or regulatory guidance.

G. Perform additional work as directed by the Financial Condition (E) Committee and/or received through
referrals by other groups.

2. The Receivership Financial Analysis (E) Working Group will:
A. Monitor receiverships involving nationally significant insurers/groups to support, encourage, promote, and
coordinate multistate efforts in addressing problems.
B. Interact with the Financial Analysis (E) Working Group, domiciliary regulators, and lead states to assist and
advise as to what might be the most appropriate regulatory strategies, methods, and/or action(s)
regarding potential or pending receiverships.

3. The Receivership Law (E) Working Group will:

A. Review and provide recommendations on any issues identified that may affect states’ receivership and
guaranty association laws (e.g., any issues that arise as a result of market conditions; insurer insolvencies;
federal rulemaking and studies; international resolution initiatives; or as-a—+esultof-the work performed
by or referred from other NAIC committees, task forces, and/or working groups).

B. Discuss significant cases that may affect the administration of receiverships.
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Receivership and Insol E) Task F
RECEIVERSHIP AND INSOLVENCY (E) TASK FORCE (continued) eceivership and Insolvency (E) D /;’/r;:
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NAIC Support Staff: Jane Koenigsman
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Attachment One-B

Receivership and Insolvency (E) Task Force

RITF EXPOSURE DRAFT: COMMENTS DUE 9/14/23

APPENDIX —SAMPLE DESCRIPTION OF U.S. RECEIVERSHIP REGIME DRAFT: 08/14/23

EDITORIAL SUGGESTIONS BY ROBERT ALAN WAKE (MAINE BUREAU OF INSURANCE)
AUGUST 22, 2023

SAMPLE TEXT FOR DESCRIBING THE U.S. RECEIVERSHIP REGIME IN RESOLUTION PLANS

The following is sample text that may be used by a U.S. lead state to describe the U.S. receivership regime
within resolution plans or to facilitate dialogue with international supervisors during Supervisory Colleges
and Crisis Management Group (CMG) discussions.

This sample text does NOT constitute a complete resolution plan, but rather focuses on one element of a
resolution plan—a description of the receivership process in the U.S.

The sample text must be modified for the individual state’s laws, regulations, and receivership practices,
and supplemented with specific insurer scenarios and information depending on the nature and

complexity of the insurer for which the resolution plan or Supervisory College/CMG discussion applies.

TRIGGERS FOR RESOLUTION

[Insert this state’s Commissioner/Director/Superintendent title] has broad discretion to take regulatory
action if any of the hazardous conditions listed in [Insurance Code] are triggered, which provides the
hazardous conditions that can be considered. [Insert details from the insurance code for hazardous
financial condition law.]

The Commissioner would also be required to take regulatory action if the risk-based capital (RBC) level
falls to or below the Mandatory Control Level as defined by the NAIC RBC model or [Insert the Insurance
Code for RBC]. Below are the Authorized Control Level (ACL) RBC trigger points.

ACL RBC Percentage RBC Action Levels

Above 200% No negative trend, no action

150% to 200% Company Action Level — company submits a plan to improve capital
100% to 150% Regulatory Action Level — the regulator specifies correction actions
70% to 100% Authorized Control Level —the regulator may take control of company
Below 70% Mandatory Control Level —the regulator is required to take control

[Insert any differences between the ACL RBC triggers and the triggers outlined in the Recovery Plan (if
appliable) or elsewhere in the Resolution plan].

[Insert additional summary information describing RBC. For example, include a description of the
applicable trend test calculation for life, health or P&C.]

In addition to triggers for hazardous conditions and RBC action levels, the receivership statute within

[Insurance Code] provides that-the following grounds for receivership. [If the state’s receivership law
contains additional triggers for receivership, add or combine with the above.]

© 2023 National Association of Insurance Commissioners 1
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IMPACT OF FAILURE ON POLICYHOLDER PROTECTION ‘77{ Formatted: Keep with next
While the laws governing state insurance guaranty associations vary, most states “have laws are «7*{ Formatted: Left
patterned after the %&eﬂ'—aﬁﬁ#e-ble—MedeJ:—Llfe and Health Insurance Guaranty Association Model Act
(#520) -e+-and the Property and Casualty Insurance Guaranty Association Model Act (#540)} adopted by
the National Association of Insurance Commissioners (NAIC)\. Under the Model Act, a state’s guaranty | Commented [RAW1]: This is not placeholder text so it
association generally must cover resident claims of an insolvent insurer (placed into liquidation). For life shouldn’t be bracketed. Most states have versions of both

model acts, or similar related legislation, so it’s “and,” not

and health insurers, the guaranty association may cover resident claims of an impaired insurer (placed P

into rehabilitation and not an insolvent insurer). Benefit limits vary by state. fThis means that usually,
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the guaranty association of the claimant’s state of residence is responsible for paying policyholder

protection claims, subject to that state’s laws, regardless of where the insurer is domiciled./If a claimant ¢ ted [RAW2]: This is not obvious to non-US
is not fully covered -by the applicable guaranty association, the claimant’s rights against the estate of the readers, so it bears emphasis.

insurer would be governed by the receivership laws of the insurer’s domiciliary jurisdiction, as discussed
more fully below.

a ///{ Formatted: Font: Italic

The Life and Health Insurance Guaranty Association Model Act proposes the following benefit limits, with
respect to one life, regardless of the number of policies or contracts:
(1) $300,000 in life insurance death benefits, but not more than $100,000 in net cash surrender and
net cash withdrawal values for life insurance,
(2) in health insurance benefits:
i.  $100,000 for coverages not defined as disability insurance or health benefit plans or long-
term care insurance including any net cash surrender and net cash withdrawal values,
ii.  $300,000 for disability insurance,
jii. $300,000 for long-term care insurance,
iv. $500,000 for health benefit plans, and,
(3) $250,000 in the present value of annuity benefits, including any net cash surrender and net cash
withdrawal values.
Aggregate limits and other rules may apply.

The Property and Casualty Insurance Guaranty Association Model Act proposes the following benefit
limits,

(1) Full amount of workers’ compensation insurance coverage,

(2) $10,000 per policy, for return of unearned premium for a covered claim, and,

(3) $500,000 per claimant for all other covered claims.
High net worth exclusions and other rules may apply.

[Describe any material differences between the state quaranty association act(s) and the two NAIC Model

Acts.]

OVERVIEW OF A RESOLUTION REGIME Ff“{ Formatted: Keep with next

///{ Formatted: Font: Not Italic

“rReceivership actions would be independent for each individual insurance legal entity and would be

Formatted: Font: Not Italic

conducted by their respective domiciliary jurisdictions. Factors would be considered independently such

( .
L Formatted: Font: Not Italic

as, minimum capital requirements or RBC levels in determining whether it should be placed into any
receivership proceeding. [An insolvency at the holding company Ievel\would be outside the scope of state | Commented [RAW3]: Don’t we need to say something
about this? Is a single paragraph enough?
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insurance receivership laws and would be within the jurisdiction of the federal Bankruptcy Courts.
Insurance regulators would coordinate to avoid contagion in the event of Z}the insolvency or threatened
insolvency of [Insurance Holding Company Name] [or its parent(s) or affiliate(s)],

[Modify or eliminate the above paragraph [if there is only one insurance legal entity \Within scope of the

resolution plan, if there is no holding company subject to federal bankruptcy jurisdiction, or if the holding
company is within scope of the Dodd-Frank Act.]

A resolution of [Insurer[Name(g)]\ would be handled under the insurance laws of the state of [this state].

The Commissioner of [this state] would be appointed as the receiver by a judge from the [Name and
location of the court]. Receivership proceedings are conducted in state courts because insurance
companies are specifically exempted from the provisions of the U.S. Federal Bankruptcy Code (See 11
U.S.C. § 109(b)). The court would oversee and be required to approve any significant actions taken by the
receiver. [Insurance Code] provides the statutory authority and creditor priority for any receivership
proceeding of an insurer domiciled in [this state]. [Insert a comment on who handles receivership within
the state — internal department or outside firm, and who appoints that firm.]

Timelines to complete a receivership depend on factors such as size and complexity of the insurer, ability
to sell assets including selling books of business and affiliated assets, legal issues including handling
affiliated or third-party agreements, stays and injunctions, and coordination with other states and
jurisdictions where the insurer has business. Therefore, any receivership action is difficult to predict and
may take years to complete.

The [other state insurance department(s)] would handle any resolution of [affiliated insurance entity(ies)
domiciled in another state(s)]. [Other state]’s receivership scheme would be similar to [this state]’s
scheme in that any receivership would be overseen by the local court._ (For simplicity the District of
Columbia is referred to here as a state.) [Omit last sentence if group does not do business in DC. Add
additional explanatory material if group has operations in territories and possessions, or has subsidiaries

12/2/23

///{ Formatted: Font: Not Italic

Commented [RAWA4]: Unless [ am missing something,
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To provide an indication of relative size, the following sets out some comparative details for the insurer
and its insurance subsidiaries as of December 31, 20xx. [Customize the following table or other information
to the U.S. insurers within the scope of the resolution plan.]

Insurer #1 Insurer #2 Insurer #3

General Account Assets

(Separate Account Assets for L/H or
Protected Cell Assets for P&C)

Total Assets

General Account Liabilities
Separate Account Liabilities for L/H
or Protected Cell Liabilities for P&C)
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Total Liabilities

Total Policyholder Surplus
Total (Direct/Net) Premiums
Largest Line of Business

Net Income or Loss

ACL Risk-Based Capital %

Should there be an insolvency of the insurer, [this state] must coordinate its activities on the receivership
with [this state’s] guaranty association. Attached is [Insurance Code] that provides the statutory authority
of [this state’s] guaranty association, and coverage limits provided by the association. The guaranty funds
in all the states where the insurer sold business would be triggered to cover the policyholder liabilities as
defined by insurance laws of those states. [This state’s guaranty association] would work with [the
National Organization of Life & Health Life Guaranty Associations (NOLHGA) or the National Conference
of Insurance Guaranty Funds (NCIGF)] to coordinate the efforts of all the states’ guaranty funds.

[Insurance Code] provides the Commissioner several regulatory actions when insurance companies
experience financial difficulties. Regulatory action is taken when insurance companies trigger any of the
hazardous financial condition standards delineated in [Insurance Code], including if-the-company-triggers
action—under—RBC standards as developed by the NAIC and adopted by [this state], which give the

Commissioner authority to [take action before a company is insolvent\. Failure to meet RBC requirements
have-abseluterequires specific prescribed actions that must be taken given-therepertedbased upon the
RBC level of the reporting entity, the required actions escalate with each RBC threshold that is breached.

Commented [RAWS]: This applies to RBC as well as
HFC - that’s the whole point of the RBC thresholds, after
all.

The hazardous condition are much broader in nature and_include qualltatlve aswell ¢ ted [RAW7]: Hazardous operation isn’t
as quantitative standards-giv “required”

[Specify the regulatory actions] within [Insurance Code] require a court order and oversight.

e Supervision is an order from the Commissioner that orders the insurance company to take certain
actions to abate the hazardous conditions. Supervision is frequently used as the first step in a
process to resolve financial issues within the insurer.

e If the issue is significant and needs immediate action to protect policyholders the Commissioner
may decide Conservation, Seizure, Rehabilitation or Liquidation are appropriate, and petition the
court.

The most appropriate action(s) to take in a resolution of the insurer will depend on the cause of the
financial issues that are prompting the need for regulatory action.

RESOLUTION DIFFERENCES

[Include an explanation of any material differences in how resolution may be handled based on the unique
nature of an insurer’s book of business, for example insurance products that require special legal and
regulatory consideration, unique receivership processes and procedures; or that may not be covered by
guaranty funds. Examples may include the following:]

General Account vs. Separate Account
[This state] differentiates between the resolution of [the insurer’s] general account business and
its separate account business. A separate account refers to an investment account used to
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manage policyholder funds placed in variable insurance products. This account is maintained
separately from the general account, and distinctions are important in this context.

The insurer’s separate account supports its [List the products included in the separate account].
In addition to being established under state insurance law, [the insurer’s] separate accounts are
[Specify how they are considered under federal laws, such as “unit investment trusts under federal
securities law and registered as investment companies with the U.S. Securities and Exchange
Commission”]. In any receivership proceeding, the receiver will need to communicate and consult
with the U.S. Securities and Exchange Commission regarding the separate accounts business. We
also note that separate account policyholders may not be subject to any of the rehabilitation or
liquidation moratoriums on policy withdrawals or surrenders.

Pursuant to [Insurance Code], separate accounts are insulated from general account creditors and
liquidation claims. [Consider inserting sections of the insurance code that define insulated vs. non-
insulated; that further define separate account and differentiate general account vs. separate
account assets; and that explain how separate accounts and guarantees within the general
account are viewed under the state’s guaranty association law.]

Reinsurance Assumed Business

[Where a US insurance entity is a professional reinsurer, the exclusion of assumed reinsurance
from guaranty association coverage and the potential complexity and multitude of the reinsurance
agreements may result in different considerations of how to handle a receivership, including the
choice between rehabilitation vs-and liquidation, which-thet should be described here.]

Pursuant to [Insurance Code], policies or contracts of reinsurance are not covered by the guaranty
association unless the assuming insurer has ‘assumed the ceding insurer’s entire obligation

assumption—certificates-have been-issued-to-the-directly to the insured parties on the underlying

M\ | Commented [RAWS]: The language that included the
“assumption certificate” exception is an accurate quote from
520, but I don’t think it’s easily accessible to the reader who
doesn’t already know this. 540 doesn’t even expressly

Unique Lines of Business or Insurance Entities in the Group

[If material to the insurer, consider adding a description or distinct considerations for how the exclude reinsurance, but the effect of both the existing

exclusion of significant lines of business from guaranty association coverage would be handled in language and the proposed amendments is similar; however,

receivership. neither version mentions anything called an “assumption
certificate.”

While domestic captive insurers and risk retention groups (RRGs) are subject to most states’
receivership laws, insureds within captives or RRGs do not have guaranty association coverage.
Additionally, captives and RRGs may be subject to different parts of a states’ insurance code with
respect to financial regulation. If material and applicable to the resolution of a unique domestic
insurance entity in the group, consider including a description of any material insurance code
provisions related to supervision, seizure, conservation, rehabilitation, and liquidation that may
either apply or does not apply.]

RESOLUTION ACTIONS

The following defines each of the resolution actions available in [this state].

© 2023 National Association of Insurance Commissioners 5
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The order from the court on any Rehabilitation or Liquidation would give the receiver (this state’s
Commissioner) the authority to marshal and take title to all assets of the insurer’s estate.

Administrative Supervision

[Insurance Code] allows the Commissioner to issue an order of Supervision, which allows the
Commissioner to order the insurer to take actions to abate the hazardous conditions as identified by the
Commissioner. In this level of action, management and the board of directors remain in place, and
continue to run the day-to-day operations subject to the obligation to comply with orders issued by the
Commissioner.

Seizure or Conservation
[State laws vary as to the reference to Seizure or Conservation as a resolution action, as these actions are
generally similar. Include the description of the actions available under this state’s law.]

Another possible regulatory action is an order of Seizure [or Conservation]. This order is used to ensure
assets remain in place and under control of the receiver and the general supervision of the court. This
order would be issued by a judge at the [Name of Court]. [This state] would pursue the order privately in
chambers with the judge, and not in a public forum or even with the company present. The company
would have the right to contest the order after it is issued. Generally, this action gives the receiver the
ability to control the assets but does not remove management or the board from running the day-to-day
operations.

Rehabilitation

An order of Rehabilitation is sought when the receiver wants a period of time to evaluate whether actions
can be taken to restore or transform the insurer and restore financial stability. The receiver receives
authority to marshal and take title to all assets of the insurer’s estate and runs the day-to-day operations.

Liquidation

An order of Liquidation is sought when the receiver determines there is no possibility to rehabilitate the
insurer, and the best option to protect policyholders and creditors is to liquidate the insurer. In a
Liquidation, all new and renewal business ceases. Again, the receiver receives authority to marshal and
take title to all assets of the insurer’s estate. The liquidation order would also place a temporary stay on
any litigation. The Board of Director’s powers would be suspended, and the receiver placed in charge of
running the day-to-day operations. Some or all of the insurer’s upper management could be terminated
as determined by the receiver.

In all the above actions, dividends would cease, and it is likely [this state] would have stopped any
dividends prior to the deterioration in financial condition to the point where regulatory action was
necessary Even in the ordlnary course of business, an insurer may not pay Fhe-Commissionerhas-broad
i y-extraordinary dividends without the
prior approval of the Commissioner, and the Commissioner has broad authority to object to ordinary
dividends for cause.

ANALYSIS OF RESOLUTION ACTIONS

The following summarizes key elements of each of the resolution actions available in [this state].
Notwithstanding the following, each receivership situation and cause is often unique to the insolvent
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entity. An analysis must be quickly made, and a plan developed for dealing with any event. The plan must
also be continually reviewed and adjusted as events unfold.

1. ORDER OF SUPERVISION

Supervision is the least severe delinquency action. Itis dependent on the success of identifying the causes
of the hazardous financial condition and taking efficient and timely actions to correct them. The correct
identification of problem areas and developing an effective correction action plan is dependent on the
skill and cooperation of the company employees, management and board of directors, as well as having
an adequate company infrastructure (|i.e., IT systems) in place. Another factor to consider is the

unexpected severity of the hazardous conditions. Administrative supervision orders are sometimes useful
in temporarily stabilizing a deteriorating situation prior to the entry of an order of conservation,
rehabilitation or liquidation.

Attachment One-B
Receivership and Insolvency (E) Task Force

12/2/23
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e [Insurance Code] allows the Commissioner to issue an order of Supervision which allows the
Commissioner to order the insurer to take actions to abate the hazardous conditions identified by
the Commissioner._ Under Supervision there is no judicial oversight. [If judicial action is required
in this state, replace applicable language.]

e The Superv ision order provides an [Insert timeframe] for the company to abate the hazardous
conditions. The Commissioner may determine to extend the Supervision timeframe dependent
on the company’s progress in abating the hazardous conditions or, if satisfactory progress has not
been met, place the company in a more severe-stringent delinquency proceeding (i.e., seizure,
conservation, rehabilitation, liquidation). The Commissioner may also decide to suspend, revoke
or limit the company’s certificate of authority to do business.

e Supervision does not vest control or title of the company’s assets under the Commissioner.
[Consider other risk scenario specific comments such as for life and annuity insurers: “If
confidentiality is breached it may cause a run on the bank scenario i.e., policy surrenders.”]

Operations of a Supervision “ { Formatted: Keep with next

e The company continues to write and renew business and pay claims in the ordinary course of
business subject to any corrective actions necessary to abate the causes of the hazardous financial
condition.

e General creditors and vendors are also paid in the ordinary course of business.

e The company’s board of directors and present management remain in place.

e The Supervisor would meet with company management to ensure they understood the
supervision order and the hazardous conditions that needed to be abated. T he Supervisor would
request the company develop a corrective action to address each specific hazardous condition
along with a projected implementation timeframe. The Supervisor would then have ongoing
meetings with company management to monitor progress and also verify the results of the
corrective actions.

e In Supervision there would be no changes to policy benefits or coverage.

e The Supervisor would be empowered to prohibit the insurer from certain actions without prior
approval, such as: dispose, convey or encumber any of its assets or business in force; close bank
accounts; lend or invest funds; terminate or enter into new reinsurance; transfer property; incur
debt; merger or consolidate with another insurer.
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Confidentiality and Notification/Communication

e The Supervisor would be responsible for providing updates to the Commissioner and impacted
parties covered by the confidentiality provisions._ [Insert a comment on the confidentiality of
supervision orders in this state, such as “Supervision orders are confidential, and the order may be
shared with limited parties as designated by statute. Those parties include but are not limited to
guaranty associations, reinsurers, insurance regulatory officials and debtors and creditors of the

12/2/23

company and its dffiliates. IThese parties are required to keep the Supervision confidential.”|] __—| Commented [RAW10]: The insurer itself might have the

e The Commissioner would coordinate actions with [Insert name(s) of other state insurance
departments where multiple insurers are domiciled in multiple states, and federal and
international supervisors, as applicable].

e The Commissioner would inform those parties [or insert a list] covered by the statute’s
confidentiality, as to the provisions of the Supervision order.

e Under Supervision, guaranty associations are not triggered. However, the Supervisor may discuss
the Supervision with the guaranty associations, where the guaranty associations are covered by
[the state’s confidentiality statute or confidentiality agreements]. In Supervision, the notification
to [NOLGHA or NCIGF] and the guaranty associations of the existence of a Supervision order acts
as a notice of a potential receivership that may trigger coverage should the insurer’s financial
condition worsen, or the insurer does not successfully abate the conditions of the Supervision
order and a more severe resolution action becomes necessary.

Oversight of Supervision

e In a Supervision, the Commissioner generally designates an internal or external party as
supervisoﬂ (referred to as “Supervisor” in this sectionb to oversee and monitor the company’s

progress in developing and implementing corrective actions necessary to abate the hazardous
financial conditions. The Supervisor interacts with company management and provides the
Commissioner and interested parties with progress reports.

e The Commissioner may hire an external Supervisor to monitor and oversee the Supervision.
[Insert the state’s rule on compensation, such as “The amount of compensation would be
dependent on the expertise and experience of the external Supervisor. The Commissioner may
appoint an internal supervisor and those costs would be covered within the Department’s
budget.”]

2. ORDER OF SEIZURE OR CONSERVATION

Under [Insurance Code] an Order of Seizure [or in other state jurisdictions may refer to this as an Order
of Conservation. Both are referred to as “Seizure” in this section] is the next more severe step after
Supervision in the hierarchy of delinquency actions. A Seizure is designed to make and immediate hands-
on determination of the true financial condition of the company and then to make a recommendation to
the Commissioner to preserve and protect its assets either by releasing the insurer or placing the insurer
in Rehabilitation or Liquidation. Seizure allows the Commissioner to immediately take control over the
disposition of company assets while the financial determination process is ongoing. The Commissioner
immediately takes possession and control over the property, books, accounts and other records and
physical premises.

The Order
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Operations of a Seizure

The Commissioner would request an [ex-parte\ confidential order from [Name of Court]. The

conditions for issuing a Seizure order reflect—thatthererequire either one or more statutory
grounds _that would justify ingfer-a formal delinquency (i.e., Rehabilitation or Liquidation), or a
demonstration that the interests of policyholders, creditors or the public are endangered by a
delay in entering such an action and therefore requires immediate action, or any other reason
determined to be necessary by the Commissioner.

The duration of the Seizure order is [a specific time period or] such time as the Court determines
the Commissioner needs to determine the financial condition of the company. The Court may
hold hearings from time to time to decide the status of the Seizure order._If the Commissioner
does not commence a formal delinquency hearing after a reasonable period of time, the Court
may vacate the Seizure order.. The company may petition the Court at any time during the Seizure
order for a hearing. Such hearings may be held privately in chambers. Generally, seizure orders
are for less than six months.

Confidentiality and Notification/Communication

Similar to Supervision, the insurer continues to write and renew business and pay claims in the
ordinary course of business. General creditors and vendors are also paid in the ordinary course
of business. The company’s board of directors and present management remain in place. There
would be no changes to policy benefits or coverage under a Seizure order.

However, the Seizure order prohibits the insurer, its officers, managers, agents and employees
from disposing of the insurer’s property and transacting business except with the Commissioner’s
written consent or further court order.

While there is more control of the disposal of assets under Seizure, the Seizure order does not
give title of those assets to the Commissioner. The company’s current contractual obligations
remain in p|ace_ [lf f',J £ I'a, ic b bod it 5 tho bhanl io-ies 2 A 3

) thel, Is]

[If applicable in the state, insert confidentiality statement.] Seizure orders are confidential. [If
confidentiality is breached it may cause a run on the bank scenario i.e., policy surrenders or
withdrawals.], ane-However, the order may be shared with limited parties as designated by
statute. Those parties may include but are not limited to guaranty associations, reinsurers,
insurance regulatory officials and debtors and creditors of the company and its affiliates. These
parties are required to keep the Seizure confidential.Z The confidentiality of the seizure order is
intended to allow the receiver to discharge the conservation, if appropriate, and return the
insurer to normal business operations without public knowledge and the resultant harm to the
insurer’s business.

The Commissioner would inform those parties [or insert a list] covered by the statute’s
confidentiality provisions of the Seizure order.

Under a Seizure order, guaranty associations are not triggered for coverage. However, the
appointed party may discuss the Seizure and any potential formal delinquency proceedings with
the guaranty associations, where the guaranty associations are covered by [the statute’s
confidentiality or confidentiality agreements]. [Note that depending on the state law, if a court
finds that a life and/or health insurer is financially impaired, such finding may be sufficient to
trigger the involvement of life and health guaranty associations].

Oversight of Seizure

© 2023 National Association of Insurance Commissioners 9
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In a Seizure, the Commissioner generally designates an internal or external party to oversee and
monitor the company’s operations (the party is eften-referred to as the “conservator” in some
jurisdictions) and investigates the company’s financial condition. _Because the company is
enjoined from disposition of its property, the appointed party will have to approve any disposition
of company assets including cash disbursements. The appointed party interacts with company
management and provides the Commissioner and interested parties with progress reports.

The appointed party would work with company management to make a determination of the
financial condition of the company. The appointed party would identify those areas that may
negatively impact the company’s financial condition. The appointed party would then have
ongoing meetings with company management to discuss the financial condition of the company
and also verify the results of the financial review. The appointed party would be responsible for
providing updates to the Commissioner and impacted parties covered by the confidentiality
provisions.

The Commissioner may hire an external party to monitor and implement the Seizure order. The
amount of compensation would be dependent on the expertise and experience of the external
party. The Commissioner may appoint the [Specify the title of department director of receivership
or other position] to implement the Seizure order and those costs would be covered [Specify how
costs are covered, such as “within the Department’s budget”].

The Commissioner would coordinate actions with [Insert name(s) of other state insurance
departments where multiple insurers are domiciled in multiple states, and federal and
international supervisors, as applicable].

ORDER OF REHABILITATION A

After—Supervision—and—Seizure—{or—Conservation},—Rehabilitation is the next—-most severe—stringent
delinquency proceeding short of Liguidation. Rehabilitation is designed to generate a Rehabilitation plan
that will either correct the difficulties that led to the insurer being placed in receivership and restore the
company’s financial condition to sound basis or transition the company’s policyholder liabilities to
financially sound insurers. JThe Bepu%y—RehabiIitator(-s-)\ may determine the company cannot be
rehabilitated. If that is the determination, then a petition for Liquidation will be filed with the court.

The Order

[Insurance Code] allows the Commissioner to petition the Court for an order of Rehabilitation
based on one or more of the criteria listed above including, but not limited to, the concern that
allowing the company to transact business would be hazardous to policyholders, creditors and
the public.

Rehabilitation orders are public documents and are subject to judicial oversight by [Name of
Court].

The Rehabilitation order vests authority to marshal and take title of all assets of the insurer’s
estate with the Commissioner as Rehabilitator.

During Rehabilitation, the receiver may look for possible buyers for the insurer or even books of
business or may consider other options to restore profitability or minimize losses.

There are a number of issues thatmay-eeeurthat can complicate a successful Rehabilitation, such
as loss of essential personnel, inability to restructure non-policyholder contractual obligations,
loss of asset values due to market conditions, litigation, reinsurer disputes, inability to find

10
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insurers to reinsure company policies on an satisfactory basis, unexpected liabilities under
derivative or policy contracts, inadequate policy or claim reserves, rating downgrade due to the
Rehabilitation order and inability of investment income to meet policy minimum guarantees as
well as other matters.

The length of time of a Rehabilitation is dependent on the complexity, financial condition, size of
the company, and the development of a plan of rehabilitation. Rehabilitation can take multiple
years to complete.

Operations of a Rehabilitation

After the Court has issued the Rehabilitation order, the receiver would be placed in charge of
running the day-to-day operations of the insurer.

The Rehabilitation order would suspend the authority of the board of directors, managers and
officers unless reappointed by the Commissioner. Some or all of the insurer’s upper management
could be terminated as determined by the receiver.

All current legal proceedings and litigation against the company would be stayed for [number of
days based on state’s insurance code] and the Rehabilitation order would contain an injunction
against filing new legal actions.

The Rehabilitation order may include [For this bullet suggest only including those items that may
be included in the order which are material to the insurer, rather than an exhaustive list.]:

o Prohibit or severely limit all new business writings.

o Require the insurer to modify or even cancel certain managing general agent (“MGA”),
third-party administrator (“TPA”) and general agency agreements.

o Suspend claims payments and halt the transfer of cash or loan values on life insurance
contracts.

o Provide that reinsurance agreements may not be canceled, and that the insurer may not
obtain any new reinsurance without the approval of the receiver.

o Require recapitalization.

o Restrict new investments or liquidate investments.

[Insert the state’s handling in rehabilitation of any material issues or risks that are specific to the
insurer, such as the following]:

o The Rehabilitation order would most likely include a moratorium on cash surrenders or
policy loans except in defined hardship matters. If the Rehabilitator sells or reinsurers
reinsures a block of business with another insurer, an additional moratorium may be
implemented before the policyholder can change insurers.

o Because Rehabilitation is a formal delinquency action, counterparties to the company’s
derivative contracts may decide to exercise any contractual rights to terminate, liquidate
or net out their positions with the company._ If the counterparties decide to terminate,
liquidate or net out their positions with [insurer], risks-thathedging strategies previously
undertaken by [insurer] may disappeaﬂ and expose [insurer] to adverse

financial risks. [Insurer’s] credit rating may be lowered and finding replacement
derivative contracts may not be possible or the cost of such contracts may rise.

from \the—gLFederal Home Loan Bank (FHLB), the FHLB-lender would be able to take

possession of any collateral pledged as security for the loan amounts.

o [Describe the handling of significant assumed reinsurance business in receivership, e.g., if {

the US entity is a reinsurer or a direct writer with significant assumed book of business.]
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Oversight of a Rehabilitation

[This bullet applies to resolution plans involving life, annuity and health insurers.] A Rehabilitation
order against [a life, annuity or health insurer such as [name(s) of insurer(s)]‘ would trigger
guaranty association involvement and coverage under the definition of “impaired” insurer
contained in their statutes. The guaranty association may guarantee, assume or reinsure any or
all of the impaired insurer policies, provide additional funds to assume or reinsure the impaired
insurer policies, provide substitute benefits in some cases for the impaired insurer and other
actions.

Proof of claim forms would need to be sent out for unpaid pre-rehabilitation liabilities. It is likely
that other state insurance departments would seek to either revoke or suspend the company’s
authority to transact business in thattheir respective states.

The Commissioner would coordinate actions with [Insert name(s) of other state insurance
departments where multiple insurers are domiciled in multiple states, and federal and
international supervisors, as applicable].

Various matters will need to be filed with the Court for approval including legal settlements,
payments to pre-rehabilitation creditors, modifications of contractual obligations, sales of assets
and/or transfers of existing business to other insurance carriers.

The Commissioner may appoint one or more Deputy Rehabilitators. The [Specify the title of any
department director of receivership or other position] is usually appointed as Deputy Rehabilitator
or manages the Rehabilitators if they are outside consultants. _Given the insurer’s size and
complexity, the Deputy Rehabilitators would likely hire a rehabilitation team to assist in the
Rehabilitation. The rehabilitation team would likely have specialists such as actuaries, investment
specialists and others._ [Insert any needed specialists based on the insurer’s unique risk profile.]
An investment bank may be hired to assist in identifying potential purchasers of blocks of
business, merger partners or sources of capital infusion.

The [name of the department’s Receivership or other Division] has procedures in place for hiring
outside specialists/outside Deputy Rehabilitators as well as a list of qualified vendors. The hiring
of any outside consultants/specialists is subject to [Specify state’s rules on hiring and
compensation such as “the Receivership procurement procedures”] and their compensation is
subject to Court approval. [Specify the state’s legal structure for handling receivership matters,
such as “The Attorney General usually handles receivership matters for the Commissioner”].
Because of [insurer’s] size and complexity, it may be necessary to hire outside legal counsel. There
are a number of qualified law firms that have prior rehabilitation legal experience. Any outside
legal counsel and their compensation would be subject to Court approval.

[Specify the state’s rules on funding of compensation, such as “Payment of any outside specialists,
Deputy Rehabilitators and/or legal funds would be paid out of the Rehabilitation estate funds. The
(Name of the department’s receivership director, if applicable) costs are funded by the Department
subject to potential reimbursement by the Rehabilitation estate.”]

The Rehabilitator or Deputy Rehabilitators and the Rehabilitation team are responsible for the
day-to-day operations of the company.

The Deputy Rehabilitator(s) and the rehabilitation team would be responsible for drafting a plan
of Rehabilitation subject to the Commissioner and the Court’s approval. The Rehabilitation Plan
may include reorganization, reinsurance of various blocks of company business, merger or
purchase or other options in order for the company to meet its obligations to policyholders and
creditors.. The Rehabilitation Plan will follow the creditor priorities as stated in [Insurance Code].
The Deputy Rehabilitators would seek the guaranty association input on any sale or reinsurance
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4.

of company blocks of business. The Deputy Rehabilitators and the rehabilitation team would be
responsible for communicating the plan of Rehabilitation to all interested parties.

ORDER OF LIQUIDATION

Liquidation is the most severe delinquency proceeding. Liquidation is designed to wind down and dissolve
the company and distribute any remaining assets to its outstanding creditors.

[Insurance Code] allows the Commissioner to petition the Court for an order of Liquidation based on any
ground for an order of Rehabilitation, that the insurer is insolvent or that the continued transaction of
business would be hazardous to policyholders, creditors and the public.

The Order

Liquidation orders are public documents and are subject to judicial oversight by [Name of the
Court].

The Liquidation order does vest title of the assets with the Commissioner as Liquidator.
Liquidations are complicated by unexpected or prolonged litigation, federal tax issues,
unexpected or inaccurate reserves for liabilities, assets valuation issues and collection of
receivables especially reinsurance related receivables.

The length of time of a Liquidation is dependent on the complexity, financial condition, and size
of the company. Like-Rehabilitation,—aA Liquidation can take multiple years to complete, often
even longer than a Rehabilitation.

Operations of a Liguidation

After the Court has issued the Liquidation order all new business writings would cease.

[Insert applicable insurance code that describes the effect of the order of liquidation upon

contracts of the insolvent insurer, i.e., continuance in force, termination or cancelation of policies:]

o [Insurance code] provides that upon issuance of the order, all of the rights and liabilities of
the insurer, its creditors and policyholders are fixed as of the date of entry of the order of
liquidation. The Liquidation order provides notice to policyholders, terminates policies and
contracts where a guarantee of insurance is provided upon [insert termination period].

o [For life, annuity and health insurers.] Life and health insurance policies and annuities shall
continue in force for such a period and under such terms provided for by the guaranty
associations. Those life, health and annuity products not covered by a guaranty association
would terminate [Insert termination period from state statute]. The Liquidation order would
most likely include a moratorium on cash surrenders or policy loans except in defined
hardship matters._ If the Liquidator sells or reinsurers—reinsures a block of business with
another insurer an additional moratorium may be implemented before the policyholder can
change insurers.

o [Insert the state’s handling in liquidation of any material issues or risks or unique policy types that

are specific to the insurer that may require special consideration, such as the following:]

o Because Liquidation is a formal delinquency action, counterparties to the company’s
derivative contracts may decide to exercise any contractual rights to terminate, liquidate or
net out their positions with the company. If the counterparties decide to terminate, liquidate
or net out their positions with [insurer], risks that [insurer] had hedged may disappear and
expose [insurer] to adverse financial risks. [Insurer’s] credit rating may be lowered and finding
replacement derivative contracts may not be possible or the cost of such contracts may rise.
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o Ifthe company has any[secured |loans outstanding, for exampIeL -withadvances of credit from

}the—gLFederal Home Loan Bank (FHLB), the FHLB-lender would be able to take possession of

any collateral pledged as security for the loan amounts.

o [Insurance code] excludes [material policy types or business not covered] from guaranty fund
coverage.

o [Describe the handling of significant assumed reinsurance business in receivership, if the US
entity is a reinsurer or a direct writer with a significant assumed book of business. e.g.,
exclusion from guaranty fund coverage; claims fall within general creditor class of priorities;
limitations on setoffs.]

The Liquidation order would terminate the authority of the board of directors and officers.

A Liquidation order would trigger guaranty association involvement and coverage [under the

definition of “insolvent” insurer contained in their statutes.

The Liquidation order would contain an injunction against filing new legal actions or pursuing
current actions.

Proof of claim forms would need to be sent out for unpaid pre-liquidation liabilities.

It is likely that other state insurance departments would seek to either revoke or suspend the
company’s authority to transact business in that-their respective states.

The Commissioner would coordinate actions with [Insert name(s) of other state insurance
departments where multiple insurers are domiciled in multiple states, and federal and
international supervisors, as applicable].

The Deputy Liquidators would need to discuss the transition of policyholder administration and
claims adjudication processes with the effected guaranty associations.

Various matters will need to be filed with the Court for approval including legal settlements, any
distribution to liquidation creditors, modifications of contractual obligations, sales of assets
and/or transfers of existing business to other insurance carriers.

Oversight of a Liquidation

The Commissioner may appoint one or several Deputy Liquidators. Given [insurer’s] size and
complexity, the Deputy Liquidators would likely hire temporary staff to assist them in the
Liquidation. The Deputy Liquidators may hire specialists such as actuaries, investment specialists
and others to evaluate certain areas of the company. [Insert any needed specialists based on the
insurer’s unique risk profile.]

The [Specify the title of any department director of receivership or other position] is usually
appointed as Deputy Liquidator or manages the Deputy Liquidators if they are outside
consultants. _The [Name of the department’s Receivership or other Division] has procedures in
place for hiring outside specialists and outside Deputy Liquidators as well as a list of qualified
vendors. The hiring of any outside consultants/specialists is subject to [Specify state’s rules on
hiring and compensation such as “the Receivership procurement procedures”] and their
compensation is subject to Court approval. _[Specify the state’s legal structure for handling
receivership matters, such as “The Attorney General usually handles receivership matters for the
Commissioner”]. Because of [insurer’s] size and complexity, it may be necessary to hire outside
legal counsel. There are a number of qualified law firms that have prior liquidation legal
experience. Any outside legal counsel and their compensation would be subject to Court approval.
[Specify the state’s rules on funding of compensation, such as “Payment of any outside specialists,
Deputy Liquidators and/or legal funds would be paid out of the Liquidation estate funds. The
(Name of the department’s receivership director, if applicable) costs are funded by the Department
subject to potential reimbursement by the Liquidation estate.”]
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